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IN dE UNITED STATES DISTRICS COURT - -. 


FOR THE DISTR a C? COLUMBIA 


PATRUOS? FOODS COMDENY, 
A Corporation, 


> 
> 
} 
oe .ertaintizs, : es: 
We = } CIVIL, ACTION NO. 
) 2852-67 
ORVILLE L, FREEUAN, ) 
i ) 
} 
) 


rotary of Agyviculture, 


pefendant 


CCR PLAINT 
fFor judicial reyiow of final desistoa of Sseratary of 
iE. “This je a action te review 3 final decision ae order 
Agricultural MMarkating Agresment Act cf 1937, as ameaded, 7 U.S.C 
rea to hercaftor as the mere and fer fafun 
geclaratory and monetary relicf under said Act. 


coracratica is qualified to do business in the District of Columbia en:. 


§5 an inheoitant theresi, 3 retary of Agriculture. 


The amourt in controvers 2 i This Court has juriscicticn 
under 7 U.S.C. § 608¢(15j({3}, 5 » §5 763-705, 23 U.S.C. § 1323, 
and D.C. Code § H-521. 
2. On Octodar 15, 1557, the Seor>atary of Agriculture f 
ecision end order in a Doepastment of Axiculture precess 


Sl aisissing plaintiff's petition for revi 


3 
amondments te biilx Créer Ne. 55 reguli:ting t the h handlin: ef milk inti i.e 
Nebraska-Wostern fowa milk marketing 2rea (7 C.F.R. Part 1955). A 


copy Cf tha Secretary's decisica and or ar is appenc ged to this cospia we 
and faces: crated herein 

“3. In his decision, the Sac crotary of Asticulture sustained amend= ~ 
ments to Milk Order No. §5 which substituted for the uniform minimom 
prices which had p cavetis 2d for Class ! milk throughout the marketing area 
discriminatory zone price differcatials requiring higher minimum prices to 


be paid in the Central and Western Zones of the marketing ar 2a for such 


. 


rmailk. 


4. Plaintiff is a handler subject to Crder No, 55 and operates pocl 


plants in the Central and Western zones of the marketing are2. Under the 
“Secretary's ¢ ectsion, plaintiff is required eee Maik Créer No. 63 to pay 
minimum prices for Class 1 milk in the Central and Western zones higher 
than the minimum prices fer such milk paid by competing hand lors in. the 
Eastern zone of the marketing area. As a result plainttif has been com= 
pelted and continues to ba compelled to make substantial ca eae 
to se Market Administrator under 3.1: Order No. 55 and ha: s bssn placed 
‘in a competitive disadvantage in competing with cther handie ors ia the 


marketing area. 


Ss Wha Secretary's Gecisica sustaining the disc criminatory 20:19 
grtos differentials uader Milk Order Ne. 65 is unlawful on the fotloving 


grounds: | 


4 
- {a) It violates BA provisions of section 8 c (5) (A) of the 
Act, 7 U.5.C. $ 688 ce (5) (A), cequirlng that tha minimum prices for each 
use cli ssification within a isarxeting arca shall be uniform as to all 
handles distributing milk dn the marketing area. 
(>) It violates the rrovisions cf sectioa Bs (5) Gi} of. the 
Ast, 7 U.S.C. § 593 « (5} (3), whict. pormits acjustments in the urtfera 


-7 ats oe 


prices only fer (}) voluise, market, end praxiuction differeatials custome 


. 


- applied by hendlers subject to an order, (2) tha grade or quantity of the 


milk purchased and (3) the locations at which delivery of such milk, of 


any use classificstion thereof, Is made to such handlers. These pore 

stments do not justify the discrimlnatery Zones srices 

sbiished under Milk Order No. 65. 

(c)} It violates section 8 c (3) (G} of the Act, 7 U.S.C. 
§ 693 c {5} (G), dy permitting an economic barrier to the marketing of 
milk by handlers located in ths Westera and Central eras of Nebraska. 
: . (j k violates section 8 ¢ (5) (3) cf the Act, 7 U.S.C. 
§ 598 c (5) (2) by requiring payments of minimum prices to producers 
located in the Eastern, Central and Western zones of the marketing arca 
which are not vaiform. | 

“ e) It violates section 3 c (18) of the Act, 7 U.S.C. 

$ 633 ¢ 05), sinca itis not Sone on economic conditions watch affact 
market supply aad demand fer milk in the marketing areas to which the 


xotiag order rolatas but cn an alleged neod fer price alignment with 


cs in other marketing areas. 


5 


- 


se (f) It violates the cy of the Act in that it does not prom 
vid ree esonablo or parity prices to prod ducers in the Western and Cantral 
Zones, does not protect consumers, does not preserve eeaeciy mark eting 
conditions, and permits and encoura' 30s enlawial monopoly conditioas 


in the marketing area. 


{s) it violates decisie:s of the Sacretary rejectinz p:eposals 


fer Zore prices in the same marketin} area and is arbitrary, capricious 
and an abuse of discretion. . 
{h) It is not supported by adequate reasons ead dees not 
Ont Se and $135 olicity the standards to which the 
Reeser is eee and is subject to conflicting infe: arenease 
G) it violates plaintiff's right to dus process of law and 
a fair hearing in that the netics of hearing on prepesed amendments to 
the marketiag Order did not include as ona of the issues for considara= 
tion any proposal to estabHsh different minimum prices fcr ‘nil in the 
Eastern, Central and Western zon2s of the marketing area. 
ae S. The findings on which the Secretary based his scission are 
‘ensupscrted Dy substantial eviconcea and ere contrary to the evidence. 
Tho osisinal transcript of the testimony and exhibits of the promu}sation 
lines (Department of Agriculture Docket No. AC=85-015) was 
stipulate? as the recerd in these proceedings and is in the possession 
ead control ci ths oa of Agriculture. | 
7. Plaintiff has exhausted its administrative remedies. 
= “8. The action of the Secretary is causing plaintiiz to suffer 


: $rreparsble Injury for which it sas noe acequete remedy at law. 


2 


the plaintiff pre 


tary of Acriculture as follows: 
(1) Dactaring that the Zone price differentials provided undcor RMailk 
Créer ROT $$ are not in accerdance with law and ars invalids 


t the procedures undar which the Zone price amend- 
2 not accord to plafatifi due 


ments to Milk Crder 270. 65 were adeoted did n 


£ law 


proces: ©: 


(1!) Enjoining the Secretary of i.qricultura Lis age 
from continuing to requira payments : 


2. ™ she ape oe > = . 2 Tt reittens: wore - 
under bulk Grofe eased on the: diserlminatery Zone price ¢ 


eantials: 


tins the Seerstary of Asriculture-td cause’to be rofunded 


{5} Dirac 
to the plaintiif cverpaysnent: der No. 5S as a result 
f such ciscrindnatery Zone price differenticis, and 


(5) granting to plaintlif such other relief as may be Just and 


proper. 


ae 


R, SPIEGELLENG, FAIED 
KARIPELMAN 


Reliton Stsenbery 
1700 X Street, N.V?. 
Washinctea, D5. C. 20995 


Attorneys For Plaintli£ 


3. corelusions, ruling and order contained in the - RES 


[Caption Omitted in Printing] 
“ANSTER 


= Defendant Secretary ef Agriculture, by his 
undersigned attorneys, in answer to helcoupiatat 
-£41ed herein, adnits, Genioss and alleges as follows: 
- (1) Defendant denies the sllegations contained 
. 2m yaoragraph 1 of the complaint, except that defendant 
adults that plaintiiz? is quaiiified to do business in 
_ the District of Columbia, anil that the defendant is 
the Secretary of Agricuiture, Ps 
(2) defendant admits the all cea tions consatnod 
“4n paragraph 2 of the complaint. ; 
| (3) Yofendant denies the allegs tions contained 
oe in yaregr raph 3 of the complaint and refers the Court 
to ikea decision of the Secretary of Agriculture, a 
aoe of which is attached to the conpla aoe for the 
ters treresl, 
(4) Defondant denies tae allegations contained 
gn paragraph 4 of the conplaint, except that defendart 
agxits so much of the allegations contained in paran- 


an 


erérh 4 2S ere boxne ont by the findings of fact, 


> 


* "Secretary's decision, a. COPY of which is attached to 


: the compinint. 


(5). DeFendant denies ‘the allegations Cantatned 


in paragraph 5 of the complaint. 


8 


(8) bofendant genies the a2 

+ Sn the first sentence of paragraph 6 of 

-* In answer to the second sentence of paragraph 6 of tho 

Corea defendant alleges that 2a certified record 

of the ‘procecdinss before the Secretary oF Agric re 
strative proceeding brought by plaintifz 

pursuant to Section Sc{i5)(A) of the Agricultural 

“Marheting Asreenen 


OS¢ (1583 (A} will be 


(7>} Eetendant ecnits eaeie abiegations containe 
~ 


% of th 
endunt denies the allezaticns contata 
‘in paregrapkh Sct the complaint. 
eonies eich and every allesation 
. not herein xdaktted, ee or 
” Z 


“ae 


-° -PIRST DEFENSE 


The Lindivgs, conciusioas, rulings, and order 
the Judicial officer of the United ste 
nent: of fevicuiture, acting for and as the Secretary 
of ‘griculture, ure supporte? by subs tantial evidence 
' dn the record before him, a certified copy of v 
wall, be filed with the Court, and are in nccordance 


Inzy 


we 


a _ SECOND DEFENSE Piso 
| aang Gees Jacks jurisdiction nee the subject 
matter of this action in that the plainti?f is 
a neither an inhabitant of nor has its panera pince 
eaof business within the District. of Columbia. 


"quien DEFENSE 


The complaint fails to state 2 clain upon which 


' -velde? can be granted, 


WHEREFORE, having fully answered, the defendant 


prays: 
1, That the relief? requested by the plaintif? 
“an tho complaint be Concern and the compladnt | Ze. 
Genissed with costs; ~-- = : 
20 That the Court adjudge, decree and declare 
“tho ruling, decision and order of the Judiciai Cfiicer 


. -%@ be in accordance with law; and 


10 


8. That ths defondant bo given all such other, 


“further and different relief as the Court may deen 


= just and proper. 


: Respectfully submitted, 


ma 


Lan « We Nala CiSi Oncaea aa 
sv) 6 Assxstant Attorney General 


Rg > Laden 
“of counsels 
John ©, Chornauskas 


ttorney, Lepartment Attorneys, Department of Justice 
of fgriculture &ttorncys sor Dezeadant 


[Caption Omitted in Printing] 


“This matter having como on before the Court on 
plaintiff's motion for sunumary judgment and defendant's 
motion for summary judgment and the Court having considered 
the _picadings, briefs, and the certificd administrative 
record filed with the Court, and counsel having been heard 
and the Court being fully advised and having determined 
that the ruling of the Secretary of Agriculture is in 
accordance with law, it is this Visits _ day of 


Ocisoer 
Ausust. 15693 


ORD! RED: 


1. That plaintiff's motion stor summary judgment be, 


and it iss hereby, denied. 
2. That defondant’s motion for sumuary judgnent be, 


and it is hereby, granted. 


Beyer ue 
United Sates District Judser 


UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE TRE SECRETARY OF AGRICULTURE 
JUDICIAL OFFICER’S DECISION 
) 


“ Fairmont Foods Company, AMA Docket No. M 65-1 


Gillette Deiry, Inc., AMA Docket No. M 65-3 


) 
) 
ae, 
Sheridan Dairy, Inc., and ) AMA Docket No. M 65-2 
) 
) 
) 
) 


. Petitioners Decision and Order 


Preliminary Statement 
a consolidation of three proceedir 
Adjustment Act (1933), as re 
1937 ane 
ng the validity of an amencme 
nied, issued pyrsuant to eA 
aS in the Nebraska-Westera Iowa marketi 
slated under the order and operate pool pl 
nerketing area. : 


amendment, in part, enlarged the marketing area, 
zones within such erea as expanded ang provid 
milk to handlers partially oa 
is located. Sean contend, 


7 


Uy int bio 


Sakon cea ee in the Re anseaoe GAaxt 
astitutes a trade barrier to the marketi 
he eeecne area in viclation of section @c 
Sc (5)(6)) and it creates class prices which ar 
all. See er m contravention of sections Se (5}(A) and (3) 
(7 U.S.C. )}(A) and (B)). Petitioners further allege th 
notice of he wes defective. 


n 


») 


(rt cr er ¢ 
sr 
ip) 


fuswers were filed to the een petitions in these proceedings by the 

Aeninist-ator, Consumer and Marketing Service, upholding the validity of the 
challeng:d order. On August 17, 1965, the three proceedings were consolidated 
upon motion dy pe ners. On April 14, 1966, in liex of an oral hearing, 
s to the record in these proceedings and further 

to certain Eacts.- Subsequently, the 
re represented by Milton Eisenberg of St tr 
Spiczgea ater ank & Kampelman, taknones at Law, Washin 
respondent was nted by John C. Chernauskus, Office of th 


ae 


Counsel, tUmited es Department ef Agriculture. 


to 
cad 2 
s 
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On June 20, 1967, Jack W. Bain, Hearing Examiner, Office of Hearing 
Exemincrs, United States Department of Agriculture, filed a report recom- 
‘mending that the petitions herein be dismissed. Petitioners filed exceptions 
to the hearing examiner's report. : ais . : 


Findings of Feet 


1. Petitioner Fairmont Foods Company is a corporation organized end 
existing under the law of the State of Nebraska whose principal place of 
business and general offices are located at 3201 Farnum Street, Cnaha, 
Nebraska. . This petitioner is a handler regulated under Order No. 65, as © 
emended, issued pursuant to the act and regulating the handling of milk in 
the Nebraska-Western Iowa marketing area. Fairmont Foods Company operated 
milk plants in Lincoln, North Platte and Mitchell, all in the State of 
Nebraska and in the Eastern, Central, and Western zones. respectively, es- 
eco under the order. : : 


. 2e Petitioner Gillette ree ane ts a S Apsaeenn ten pees and 
existing under the law of the State of Nebraska whose principal place of 
business is located at 700 East Omaha Avenue, Norfolk, Nebraska. This 
petitioner is a handler regulated under Order No. 65, as amended and owns 
and operates milk plants located in Norfolk and Chadron, both in the State 
of Nebraska and in the Eastern and Western zones, respectively. The plant 
located in Chadron, Nebraska, is known as Staska Dairy. 


3. . Petitioner Sheridan Datey Iac., is a corporation organized end 
existing under the law of the State of Nebraska whose principal place of 
business is located in Gordon, Nebraska, in the Western zone. This peti- 
tioner is a handler regulated under Order No. 65, as amended. 


4. A notice was issued July 15, 1964 (29 F.R. 9802). of a hearing 
to begin August 10, 1964 in Qnaha, Nebraska, with respect to proposed 
amendments to the order regulating the handling of milk in the Nebra:ka- 
Western Jowa marketing area. Such notice reads, in part, as follows: 


a ‘The public hearing is for the purpose of receiving evidence 
with respect to the economic and.marketing conditions which 
relate to the proposed amendments, hereinafter set forth, and 
‘any appropriate modifications thereof, to the tentative seacoast 
esrocment and to the order... : . “ Poa 


' Proposed by ‘the Nebraska- Iowa Ronstock SEES ENS Milk 
Association: : 


w- Proposal No. 1. Amend § 1065.6, weuneveoucasers Iowa 
Marketing area, by adding the territory within the following 
cornties in tne State of Nebrask3: Banner, Box Butte, Cheyenne, 
Daws, Devel, Garden, Kimball, Morrill, Seottsbluf£. Sheridan and 
Sicux...... ; ; 
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Proposal No. 6. Revise § 1065.51 to read es follows: 
§ 1055.51 Class prices. - 


Subject to the provisions of §§ 1065.52 and 1065.53 the class 
prices per hundredweight shall be as follows: 


(a) Class Iwilk. The price per hundredweight of Class I 
milk containing 3.5 percent butterfat shall be the basic formula + 
price for the BRECerens month, plus $1. 40 ane 


Proposal No. 8. Revise paragraph (a) of § 1065.53 to read as 
follows and add new peragraphs (c) and (2) as SORE 


§ 1065.53 Location adjustments to handlers. 

(2) For milk received from producers at a pool plant (or di- 
verted: to a nonpocl plant) located more than 80 miles by shortest 
highway distance as measured by the market administrator, fron 
‘tthe uearest of the City Halls in Chadron, Grand-Island, Lincoln, 
Norfolk, North Platte, Omaha, and Scottsbluff, Nebraska, and dis- 
posed of as Class I milk or assigned to Class I pursuant to para- 
-graph (b) of this section, the price computed pursuant to § 1065.51 
shall be reduced by 12 cents, plus 1.5 cents for each 10 miles or 
fraction thereof that such distance exceeds 90 miles. 


eee 


(c} For milk received from preducers at plants located in 
Dawson, Furnas, Frontier, Gosper, Keith, Lincoln, Perkins, and 
Red Willow Counties in the State of Nebraska, and which is 
classificd as Class I milk, the price computed pursuant to 
§ 1055.51(a) shall be increased 15 cents. 


(8} For milk received from producers at plants located in 
Panner, Box Butte, Cheyenne, Dawes, Deucl, Garden, Kimball, 
Morrill, Sheridan, Sioux, and Scottsbluff Counties in the State 
of Nebraska and which is classified as Class I milk, the price 
computed pursuant to § 1065.51(a) shall be increased 40 cents. 


Proposed by the Milk Marketing Orders Division, Agricultural 
Marketing Service: op 


Proposal No. 12. Make such changes as may be necessary to 
mak: the entire marketing agreement and the order conform with 
any amendxents thereto that may result from this hearing. 


5. Upon the basis of the evidence introduced at the hearing, the 
Deputy Adainistrator, Agricultural Marketing Service (presently the Consumer 
and Marketing Service), issued a recomended decision December 4, 1964 
(25 -F.R. 16920), and time was given to file exceptions. A Becieton by an 
Assistant Secretary was issued February 4, 1965 (30 F.R. 1857), and reads, in 
part, as follows: — 7 i . 


1. Expansion of the marketing area. -The marketing area 
should be expanded to include the entire Nebraska panhandle. 
This consists of the eleven counties of Banner, Box Butte, 
Cheyenne, Dawes, Dsuel, Garden, Kimball, Morrill, Scotts Bluff, 
Sheridan, and Sioux. : : ek 

These counties consist almost antirely of sparsély populated 
range lends. Comprising almost 14,000 square miles, the total 
population of the eleven counties according to the 1960 census _ 
is less than 105,000 persons. In the entire area there are only 
four communities having 2a population as great as 5,000. The 
largest of these, Scottsbluff, had a population of 13,377 in 
1960. 

There 2re located within the prososed area at the pres sent 
time five unregulated plants which would become fully regulated 
if the merketing area were expanded as recommended. There is 
also an unreguleted plant 2t Lusk, Wyo., which has some distri-- 
bution within the area. The percentage of milk which it dis- 
tributes in Nebraska, however, is not sufficient for the plant 
to meet the pool plant requirements of the order. Thus it would 
be a partially regulated plant under the expanded order. © 

There are two additional plants in the area, one at Gering 
and the otherat-Bridgeport, which are producer-handler operations. 
If they maintain their producer-handler status they would be 
exempt from all but the reporting provisions of the order. 

: In addition to the unregulated plants above mentioned, milk is 
@isposed of throughout the enzire area by plents which are 

resently regulated under both che Nebraska-Western Iowa order 
and the Eastern Colorado order. 

The five plants which wouid become subject to full regulation 

- receive milk from 40 producers, three of whom are located in 
Wyoming, and the remainder of whor reside in the panhandle coun- 
ties. These are the only GCrede A producers in the entire area. 
The ‘:hree Wyoning producers and 31 of the 37 Nebreska producers 
are:members of the Notraska-Iowa Nonstock Cooperative Milk 
Association, the mejor cocperative supplyixg milk to regulated 
handlers under the present order. This sssociation is the pro- 
ponent of the proposal to expend the marketing aree to BRSSEC 
the counties in the western part of the State. 

* the handling of milk in the eleven panhandle counties is ‘in 
.the current of, or burdens, obstructs, or affects interstate 

comerce. As noted above, res ee the =e DES who regu- 
lary supply handlers locate In 
addition milk from <2 wee eee lent is eee xe rly disposed of in 
portions of the area deration. At least one of the 


rapes 


unregulated handlers in westera Nebraska operates routes 


isn che State of Se 

«, Appreximately one-half of the milk disposed of in the eleven- 
county area 2t the present time originates in plants regulated 
_unéer the Nebraska-Western Iowa marketing order or under the 
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~ : 
Eastern Colorado marketing area.’ Between 25 and 35. percent -of 
the regulated distribution in-the area originates at. plants 
located in the State of Colorado which are regulated by the 
Eastern Cclorado marketing order. : : 

Milk from the regulated plants, particularly those regulated 
under the Nebraska-wWestern Iowa order, is distributed throughout 
the entire eleven-ccunty area. Two of the five plants in the 
proposed area’are affiliated with plants regulated under the 
present order. They procure from the affiliated plants all of 
the cottage cheese and byproducts and some of the milk in special 
types or sizes of containers which ere distributed on their 
toutes. Other plants in the area also rely on regulated plants 
for specialty items. 

All five plants rely on the Nebraska-Tow2 Nonstock Cooperative 
Milk Association to furnish supplemental milk when it is needed. 
This milk originates at plants which are regulated under the 
present order. 

At times surplus milk has been transferred to a manufacturing 
plant at Johnstown, Colorado. Some of the five-plants now rely 
on the cooperative association to handle seasonal surpluses of 
milk which may occur. At times milk has been moved from the farms 
of the three Wyoming producers mentioned above to the receiving 
station operated by the Ccoperatav= at Grand Estand, _2 pool plant 
under the order. — A : 

In support of its proposal 3 : 
the marketing area the coope 
create greeter paiva in 


counties to 
move would 
easier for it 
now regulated 
Ay chose vnregulate a handlers f > At = present 
time three of the five handlers ‘ ply from 
the Nebraska- Iowa tion. Gener- 
ally this milk is delivered direct: fos farms of 
the producers located in that area. 3 : ve sss ocen- 
sionally supplies supplemental milx ni % do not 
regularly purchase milk from i rab 

This supplemental milk hes 
producers from the plants which 
plants which are short of milk Srouavece if those plants 
normally supplied by the cooperative did not have milk avail able, 
Supplemental supplies could either be moved from the cooperativ:'s 
Supply plant et Grand Island, Nebr., or producers could be trans- 
ferred from regulated plants at tre extreme western part of the 
present marketing area to the unregulated plants. In the latter 
instance, milk would cece have to be moved from Grand Island te 
the plants from which the producers were transferred since these 
plants would normally = in relat:.vely short supply at the Same 
time as the panhandie plants. 

Jhe milk which the cooperative association disposes of to 
presently tnregelated plants is clessified and priced by agreement. 
accerding to the provisicns of th: present order. Ic was staied 


en° 


ra 
: 
th 


et 


e@ mar 


rn) 
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that the cooperative essociation had been ‘given’ assurance that it 
would be permitted to eudit the records of. the handlers to verify 
the utilization of its nilk. It appears. that this privilege has ~ 
never been exercised. nit nie) ies = 

Te preducers residing in Nebraska are paid prices comparable 
to those received by other members of the association who are 
producers as defined in the present order. The three Vyoming pro~ 
ducers, however, are paid prices which are fixed by a Wyoning 
State regulation. These prices are somewhat higher than the prices 
received by Nebraska-Western Iowa producers. 

Those plants which buy milk from nonzember producers purchase 
such milk <+ prices comparable to those paid for milk purchased 
from the cooperative association. : : 5.8 : 

Inclusion of the panhandle counties in-a marketing area would 
tend to stabilize marketing conditions, remove inequities that 
may now exist between panhandle dairy ferners and nermber pro- 
@ucers under the order, and facilitate the task of the cooperative 
- association in performing its marketing functions. 

At the presend time the reserve supplies for plants in the 
eleven-county area are carried by the producers wnose milk is 
regulated under the present order. The plants in the panhandle 
area are predoninately bottling plants engaged “primarily in 
bottling fluid milk. They have no surplus disposel facilities. 
They tend to receive from producers only sufficient milk to take 
care of their bottling requirements. Therefore, the seasonal 
surplus associated with the supplemental milk needed for bottling 
in the short season by these plants is identicel with the marketing 

order. 
; The small seasonel surpluses which may occur in the panhandle 
plants are transferred to the order pool. Whenever the milk of 
the farmers in the panhandle is received at regulated plants, 

they become producers under the order and this milk shares in the 
market: pool. Since this milk is surplus to the needs of the 
market, it places on the order pool the burden of the seasonal 
Surplus of the panhandle farms. : 

_ When milk is needed in the parhandle counties it would be more 
econoxiceal for the cooperative asscciation to shift producers tc 
that erea from the western-most plznts now regulated and move milk 
‘from 3rand Island to the plant fron which the milk was tekea then 
to havl milk from the receiving station at Grand Island to plents 
‘et Scottsbluff or Chadron. 

However, because the panhandl:-platits are not now regulated, if 
the yroducers are transferred to tae panhandle plants such producer 
Jose their status as producers while the milk is off the market 
end: ‘che milk ceases to be subject to regulation under the order. 

If the producers were considered 23 diverted, their milk would Se 
subject to a location differential. which at Scottsbluff would 
result in 2 price 25.5 cents lower than the uniform price paid 
at pool plants. ; ; 


Similarly, when surpluzcs occur 

State it would ke more ecor som fe 
presently regelat 

direct to the Norfolk 

nearby supplies of milk which otherwi 
plents. When this occurs 
ceived at regulated pl 

day that their milk is received 
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accordingly. 
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should be increased 25 to sa 55 per hundzedveig 
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Specifically the differential of $1.55 should apply at 
plants located in Dawson, Furnas, Frontier, Gosper, Keith, 
Lincoln, and Red Willow Counties, Nebraska. These counties 
have been designated as the Central zone. The differential 
of $1.80 would be applicable in the panhandle counties of 
Banner, Box Butte, Cheyenne, Dawes, Deuel, Garden, Kimball, 
Morrill, Sheridan, Sioux and Scotts Bluff. These counties 
have been designated as the Western zone. At plants located 
outside the marketing area (all plants which would be regu- 
lated under the order at the present time are located in the 
marketing area) the Class I price would be that applicable at 
the nearest pricing zone in the marketing area, subject to a 
location differential. 

The addition to the marketing area of the eleven counties 
in the Nebreska panhandle points out and intensifies the need 
for a reconsideration of the pricing pattern in the Nebraska- 
Western Iowa marketing area. At the present time the Class I 
price is identical throughout the marketing area. The price 

_ ain the western portion of the area does not reflect the cost of 
moving milk from the areas where supplemental supplies must be 
obtained. Neither does it reflect a proper alignment with other 
markets in the vicinity. 

During the months of short supply supplemental milk is 
needed by the plants located in the Central and Western zones. 
The cost of moving milk from the Grand Island receiving sta- 
tion in the Eastern zene to plants in the Central zone’ is 
approximately 15 cents per hundredweight, while the cost of 

_ moving milk from Grand Island to plants in the Western, zone is 
‘approximately 40 cents per hundredivei -aAt. 

Approximately the same differences would be reflected in 
the transportation cost of milk moved from the surplus producing 
_ areas of Minnesota and-Wisconsin. In the past, milk. has been 

procired from these areas when local producer receipts. were 
insufficient to meet the Class I requirements of the market 

. The maintenance of propér price alignment between competing 

markets’ is also an-important consideration in: establishing 
Class I prices under'an order. The marketing area as_defined 
herein abuts both the Eastern Coie SE and the Black Hills 
mark2ting areas. 

Although there is presently no milk being sold by handlers 
located in the Chadron-Scottsbluf! area into the Eastern 
Colcrado or Black Hills marketing areas, there is no reason 
to zessume this will continue to be the case when these handlers 

*beceme fully regulated. The uncestainty regarding the status 
of partially regulated handlers which existed until August 1, 
. 1964, undoubtedly had an inhibiting effect on the expansion of 
sales by unregulated handlers into regulated markets. | 

Mowever, as noted above, Eastern Colorado handlers dist 


ESESS 
substantial quantities of milk ir. the western part of Nebrask 
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There is a great deal of competition in this area between pres~ 
ently unreguleted handlers, and handlers regulated under both 
the existing Nebraska-Western Iowa order and the Eastern Colorado 
order. In addition, at least one handler regulated under the 
Nebraska-Western Iowa order distributes milk into the Eastern 
Colorado order from its plant at North Platte which is in the 
proposed Central pricing zone. ; 

The receiving station of the Nebraska-Iowa Nonstock Cooperative 
Association et Grand Island qualified as a pool supply plant 
under the Eastern Colorado order through shipments from that plant 
during the fall of 1963. (Official notice is taken of the market 
administrator's 1963 bulletins for Federal Order No. 137.) During 
this same period a number of the cooperative's members located in 
western Nebraska shipped their milk directiy to Eastern Colorado 
pool plants and thereby qualified as producers under that order. 

It is evident, therefore, that there must be proper alignment 
of prices between handlers located in western Nebraska and those 
regulated under the Eastern Colorado order. If the Nebraska prices 
are too low relative to those in Eastern Colorado; Order 137 
handlers would be at a competitive disadvantage for sales within 
their own marketing area. Also, dairy farmers who constitute the 
local -supply . for western Nebraska handlers would be en- 
covraged to become associated with the Eastern, Colorado pool to 
take advantage of the higher prices. a gts 

A differential of $1.80 over the basic formula at Scottsbluff 
would result in a Class I price at an Order 65 pool: plant at ° 
that location almost identical to the Class I which would be ap- 
plicable at such plant if it were fully regulated under the 
Eastern Colorado order. The proposed differential of $1.55 at 
North Platte would result in handlers in this area being on an 
eppreximately equal competitive basis with Scottsbluff handlers 
in the cost of milk delivered to Scottsbluff. At the same time 
hand!ers in this $1.55 zone will not be at a disadvantage with 
Grand Island distributors because these handlers will have in- 
curred additional transportation costs in ¢elivering milk to 
North Platte. va : 

The distribution from the plant at North Platte is greater in 
‘the areas where an increase in the Class I price is proposed than 
its eastward distribution. The handler operating this plant also 
operates a pool plant at Lincoln so that he may minimize any com- 
petitive disadvantage with respect to eastward sales from his North 
Platte plant. j é : ; ; 

‘the supply of milk at North Platte has not been adequate to 
fulfill Class I needs plus 2a reasonable reserve. The cooperative 
-has found it necessary to transficr milk from its Grand Island re- 
ceiving station to the plant at North Platte. A realignment cf 
prices at this location is thus necessary. The -preposed increase 
shculd tend to attract an adequate supply of milk in this area. 
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Handlers in the western part of the State opposed the proposed 
increase in the Class I price. When North Platte and Grand Island 
were regulated under the Platte Valley marketing order before its 
merger with the Cmaha-Council Bluff£s-Lincoln order the price was 
10 cents higher than the price at Omaha. Subsequently. such price 
wes reduced to the seme level as the Class I price in Omaha. 

Decisions issved in 1958 (23 F.R. 948) and 1961 (26 F.R. $717) 
denied proposals that the Class I price at North Platte be higher 
than the Ozaha Class I price. The reason given for the 1958 
denial was that North Platte plants hed substantial ezstward dis- 
tribution and they would, therefore, be at a competitive disad- 
vantage with respect to such sales. In 1961 it was concluded tha 
no increase was appropriate since prices equal to these in Quaha 
had attracted an adequate supply of milk., 

There have been a number of significant changes since the 
evidence on which these decisions were based was received. a 
Eastern Colorado milk order is now in effect. The Class I price 
under this order is $.70 higher then the Class I price applicable 
at North Platte. This higher price has resulted in producers 
located in western Nebraska shipping their milk to Eastern Colo- 
rado pool plants. The association has found it economical to 
transfer milk from its Grand Island plaat to Denver handlers at 
the Order No. 137 Class I price, while at the same time paying 
the Nebraska-Western Iowa Class I price for milk imported fren 
Minnesota to supply handlers in th: Omeha-Lincoln area. Also 
packaged products are being distributed in the Ezstern’ Coloraco 
marketing area from a plant located at North Platte 

A representative of the Denver Milk Producers, I 
erative Tepnesene ale a majority oi the producers in 
Colorado market, proposed a differential of $1.715 
.Re stated that this price would be necessary to bring 
Class I price alignment between North Platte and Den: 
competition for sales in the North Platte zone is m 
local handlers and those in the Grand Island area, wh 
volune of sales by the North Platte handler into t? 

Colcrado marketing area is comparatively small. 
eifferential higher than $1.55 in the North Platte 
Flace these handlers at a serious disadvantage with 
coapetitors and is therefore not appropriate. 

4s noted above, the proposed differeatiais at North Platte, 
Chadron and Scottsbluff recognize the additional transportation 
cost which would be necessary to deliver supplemental milk to 
these points rather than to Onah: from the usual sources of such 
mil«. During certain months of 1963 and 1964 the major coop- 

_ €rative found it necessary to imsort supplemental milk, This 
milk wes obtained from sources in Iowa, Minnesota and Wisc 
an¢ supplied to handlers in Omaha and Lincoln, Nebras ie 
tines when milk is in short suorly, the cooperative has 
bulk tank routes normally received at its Grand Island rec 


station for transfer to plants in the Omaha ana Lincoln areas 
to plants in the western part of the State. Otherwise it might 
‘have been necessary to import milk to supply these plants. 
It is obviously more economical to have supplemental milk fron 
Minnesota received at Omaha or Lincoln instead of North Platte. 
fhe proposed Class I differentials would result in substantial 
equity among all handlers competing for sales in the major popu~ 
letion centers in the marketing area. The proposed conforming 
chanse in uniform prtces to producers would also tend to assure 
hendlers that an adequate supply of milk will continue to be 
available locally. 
Handlers who operate 
of the marketing area 
the proposed Class It 
are overruled oa the 


e Central and Western zones 
in their exceptions to 
These exceptions 
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Some of the evidence en sunvort of the findings and conelusions of the 
decision with resvect to Class I price differcntieis way be Found at pages 
2h-26, 32-35, 39-47, 50, 53-5! 38, 60, 67, 268, 185-187, 2 199-205, ~222, 

29-239, 243, 245-247, 251-258, 261- -275, 28h- ~285, 30):, 324-315, 332 2 and 
348 of the promy gation hearing record and expibits No. 10, 27, 28, 30-36 
and 39 thereot.2/ 


6. he order amending Order No. 65, as amended, effective Apri 


_ 1965, was issued by an Assistant Secretary February 19, 1985 (30 F.R 
The amending order reads, in part, es follows: 


§ 1055.51 Class prices. 


Subject to the ions & 1065.53 the class 
prices per t aos hy L rit 
{a} Clas : Sic formula pri xr the preceding 
ast 


month plus ¢ = ern zone; 
plus $2.55 in ahd pl the Western 
ZONE. 2 2 


.§ 1055.53 Location adjustment to handlers. 


(a): For milk received from producers at a pool plant for 
Giverted to a nonpool plant) located outside the marketing 
are:. and disposed of as Clas I milk or assigned Class I location 
adjustment credit pursuant to paragraph (b) of this section, 
and for other source milk for which a location adjustment is 


a/ Petitioners do not contest the inclusion cf the 11 counties of the 
Nebraska’ pathandle, that is, the Western zone, within the marketing area 
and do net challenge the evidentiary support for the findings of the 

@ec Sion of the Secretary in connecticn with the expansion of the 
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applicable, the Class I price shall be thet effect 
to § 1065.5i(a) at te nearest of the sities apt 


ive 
fied 


£ 
2 
a3 


1.5 cents fon each ic Laana a or Rae eee ee es 
distance exceeds 90 miles: Chadron, Grand Island, Lincoln, 
Norfolk, North Platte, Omaha and Scottsbluff, ell in the Stet 
of Nebraska. .. - 


Conclusions 
I 


: We are Deena again with the question of ishe: validiny o 

‘sion of ‘an order issued pursuant’ to the act which establishes 

differential or differentials on producer milk reseivad 2% 

handler's plant and utilized in Class I. Cf£., Shs» z hal 

Company, 19 A.D. 257, 282- 287 (1960), affirmed $.D.Tex., 

In re Sunny Hill Farms Dairy Company, 2€ A.D. 201 See 

Specifically, the amendment éffective April 1; 1955, to “No. és, 

anended, regulating the aensns of milk in che Nebraska~ ea Iowa Mar- 

zones therein 
£ ffet, 

aifferential of 15 Sane 40 cents per Renae cuucight 

producer milk received at a plant in the Central ue Western zones over the 

price for such milk received at.a plant in the Eastern zone. ‘Prior to the 

emendwent the Western zone was not part of the marketing ar 

differential was in effect in the then-existing marketing 

petitioners operates a plant in each of the 3 zones, om2 0 

in the Western and Eastern zones and tre third pecans ° 

only in the Western zone. Petitioners complain sole aly abou 

in the Western and Cen ytral zones. 


Petitioners contend that the zone pricing establis 
tested acendment is invalid, in part, since it creates 
are not wniform as to all handlers in contravention of 

8c GI: and (B) of the act (7 U.S.C. 608c S OILY and 


2/ Subsestion 8c (5) (A) reads, in part, as ‘follows: 
(5S) ilk and its products; terms and conditions of orders. 

In the case of milk and its products, orders issued pursuant + this 
section shall contain one or more of the Sea terms and condi:ions, and 
« « e no others: 

(A) Classifying milk in accordarce with the Eeaem in wht ch or she purpose 
for which it is used, and fixing, or providing a method for fixing, mininun 
prices: for each such use classificati.on which all Seuics shall trey, and the 
time when payments shall be made, for milk purchased from produsers or associ- 
ations of producers. Such prices shill be uniform as a ‘eil handlers, subject 
only to adjustments for (1) volume, zarket, end production Sifferentials custo- 
marily applied by the handlers subject to suck order, (2) the gerade or quality 
of the milk purchased, and (3) the locations at which dslivary of such ailk, 
er any use classification thereof, is made to such hardlers. .- - 

Subsection Sc (5)(B) of the act relates to paymercs to preducirs and is 
not peztinent to petitioners’ cowpluint herein. 
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subsection of the act does not require 
ather, such subsection authorizas, in or 
ustments from uniform minimum prices Fae 
of milk is made to regulated handlers. 
149 F.2d 860 (3d Cir. 1945); Green Vel 
United States, 108 F.2d 342 (1st Cir. 1939); In re. 
TY (959), aff'd 181 F. Supp. 62 (D.N.J. 1960); In re 
supra; In re Sunny Hill Ferms Dairy Company, supra. 


Section 1065.51 (a) of the order provides for adj: 
wpon such basis. The fact that the contested differen 
in section 1065.51 entitled "Class prices" rather than 
entitled "Locetion edjustment to handlers" does. not alt 
The reer section deals pecpaeos ty with Gee ICES 


eres source milk and acai 1065.51 ‘is concer 

on Class I milk received at.a pool plant locate 
Fetitioners would substitute form for substance 

require that justments. from uniform prices for 
Gelivery of milk is made to handlers be placed in eny par 
of an order, be called by oy particular vame or even be 


type. Nor is the rationale for the establishuent of location 
limited to the one advanced by petitioners.’ 
Inc., supra. In addition petitioners coinpare th 
hearing dealing with differentials and the order 
* 


érav conclusions therefrom. An examination of 
indicates that the disputed amendment achievad the 
motice but in a slightly different form. An order 
ect need not adopt as its terms ard conditions the 
vanced at the hearing by interested members of the 
Queensbore_ Farms Products, Inc. v. Wickarg, 137 F. 
JIn_re Hygeia Milk Company, supra, at pp. 283- 
fompany, 13 A. De G47, 481-482 (1954)3 In: 

Ste 2zf'd in Charles W. Allen v. ees 


Furthermore, Blair v. Freeman, 370 F.2d 229 (i 
no assistance to petitioners. The Court in the Bis 
adjustmen:s from uniform prices under the order re 
of milk in the New York-New Jersey marketing area 
of the producer's farm. Such is not the case in 
Rather, the adjustments contained in section 1065. 
upon "the location of delivery to the handler, the roe 
Act speaks" Blair v. Freeman, supra, ac p. 237. 

i : ; II 

We turn now to petitioners’ complaint 
inadequacy of the notice of hearing of the 
Petitionrrs® contentions in this regard are 
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Fetitioners, in effect, are contending that th 


must specify the type or substance of the eK 
Recene. That is not th re function of a noti 


a supra. 
the relevancy and adais peneratvcys in the Light of 
-eubeitt ed for introduction into evidence. 


Specifically, peniesoness contend that "At no tive prior to the 
hearing was notice given to the parties thet price alignzent among adjacent 
markets was to be oue of the issues at the pies on 
‘and that, therefore, the pertinent notice was 
Proposai No: 6 contained in the notice dealr, 

cing under the order subject to the provisions 
"Location adjustments to handlers" and proposal 
price differentials for each of the arezs 

the Central and Western zones (see Finding of Fac t 
differentials proposed in the hearing notice are the 
were adopted, in effect, in the disputed amendment. 
patently adequate to support the order issued. 
Wrightwood Dairy Cc., supra; Pearson v. mii 
1943); Willapoint © Oysters, Inc. v. Vv. ~ Ews wine, 174 F 
cert. denied 335 U.S. &60 (1949); In re Terrace 


(1953); In re Belie-Vernon Milk Conpeny, supra Facvs, supra. 
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Moreover, the relevancy and materiality of price 
tarkets nearby or adjacent to the proposed expanded ms 
the order to the issue of pricing under such, order 
Svsei2 Dairy Company, supra; In_re Sunny Hill Farms b 

Ic Seems to us that petitioners and other “interested j t 
enticipated that on the basis of the notice all economis 
factors pertinent to milk prices would or could be cons: 
hearing, including the prices paid for milk in nearby 

is eopec ely so since the vecord cencastrates that 
was sold in the proposed enlarged marketing arza unde 
petitionirs, each of whom distribtted milk at least 
were undoubtedly aware of this fact. In addition, 

any objection was raised at the hearing to the 2dmisston 
matters jJealing with prices in adjacent markets and, F 
sentative cf one of petitioners could and did cross exeminge with respect 
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3/ The, r.otice of hearing specifically provided that 
is for tthe purpose of receiving evidence with ere pers) 
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thereto, Also, petitioners and other interested parties at the hearing 
Gid not request 2a continuance or clair surprise by reason of such evidence. 


fn reality, much of petitioners’ complaint here, and for that matter 
elsewhere in these proceedings, goes to the weight and cons ideration given 
in the decision of the Secretary to the evidence adduced at “the hearing in 
comrection with prices for milk in adjacert markets rather than with the 
yelevancy of such evidence or the adequacy of the hearing notice (see 
Finding of Fact 5). We eannot say in this quasi-judici 2l proceeding that 
the Secretary, in his quasi-legislative capacity, could not consider such 
evidence or assign the importance which he did to milk pricing in perti- 
nent surrounding markets and to the problem of alignment of prices between 
merkets.</ In addition, the economic and marketing conditions found in 
the decision clearly demonstrate, at the least, potential disorderly mar- 
keting in the marketing area as proposed to be enlarged and in surrounding 
markets {n the absence of the contested price differentials. The Secretary 
need not stand powerless er shut his eyes te possible disruptive factors or 
tee Cf. e.g., In re Hygeia Dairy Company, Supra, at p. 278 and 
ses cited therein, Section 2 (1) ef the ect (7 U.S.C. 602 (1)) declares 
it to be the policy of the act "to establish and me 2intain"™ orderly marketing 
conditions (emphasis supplied) .2/ 


Jt is concluded on the basis of the matters set forth in the pertinent 
decision of the Secretary that the contested location differentials, that is, 
eection 1065,51 (a), constitute a valid and reasonable exercise of acninis~ 
syative dislocation. Cf, Wawa Dairy Farms, Inc. v. Wickard > Supra; Green 


— Hert 
&/ Nor were the prices in the contested amendment established contrary to 
the standards set. forth in section 8 (15) of the act (7 U.S.C. 608¢ (18)), 
as contend:d by petitioners, Surely, prices for milk in adjacent mar<ets 
fs clearly < an important element potentielly or actually a affecting the milk 
supply in che regulated market. : 


S/ Section 2 (1) of the act (7 U.S.C. 607 “Q)) ecleres it to be the policy 
thereof tc establish and meintain such orderly marketing conditions for 
egricultural commodities in interstate cowmerce es would establish parity 
prices, and section 8c (18) (7 U.S.C. 635¢ (18)) modifies this to provide 
for the prices therein described, Thus, it is the statutory policy, in part, 
to establish and maintain an orderly market to bring about and maintain the 
Gtatutory price level. In re Copiah Guernsey Dairy Cooperative, Inc., 

16 A.D. 1.93 (1957); In re Beatrice Focds Co. 15°A.D. 767 (1956), aft'd, 
Featrice foods Co. v. Benson (N.D.Oxla. 1957), 16 A.D. 177 (1957); Ia re 
Terrace Park Dairy, 12 A.D. 1383 (1953); see We. H. Keinemana Creameries, 
Ync., and Kewaskua Dairy Company v. Berson (E.D.Wis. 1953). See also 
United Milk Producers of New Jersey v. Benson, 225 F.2d 527, 529 (D.C. Cir. 
1955); Grant v. Benson, 229 F.2d 765 Coe Cir. 1955), cert. denied 

350 U.S. LOLS, (1956). = 


Valley Creamery, Inc. v. United States, supra; In re Rygeia Dairy Company, 
Supra; In re Sunny Hill Farms Dairy Company, supra. "The backgrourd. and 
legislative history of the Agricultural M Marketing Agreement’ Act of 1937, 
as amended, leaves no doubt that Congress gave the Secretary broad dis- 
cretion in its administration." Queensboro Farm Products, Inc. v. Wickard, 
supra, at'p. 977. The "terms of the Order are largely matters of admin- 
istrative discretion" and the technical details "are left to the Secretary 
and his aides." Stark v. Wickard, 321 U.S. 288, 310 (1944). The responsi- 
biliey of selecting the means of achieving the statutory policy and the 
relationship between the remedy selected and such policy are peculiarly 
matters for administrative competence. American Power & Light Co. v. : 
Securities and Exchange Commission, 329 U.S. 90, 112 (1946); Secretary of 
Agriculture \ v. Central Roig Refining Co., 338 U.S. 604, 613-614 (1950). 


Tit 


Petitioners attack the evidentiary support for the contested 
differentials. The decision of the Secretary upon which such differer- 
tiels are based is set forth in Finding of Fact 5. Briefly, the basic 
reasons stated therein for the adoption of the disputed zone pricing 
cifferentials are that the Class I price in the western portion of the 
marketing arca as proposed to be extended "does not reflect a ropes 
alignment with other markets in the vicinity" (30 F.R. 1861) and that 

such price docs not include or reflect ‘the cost of moving supplemental 
uilk in the months of short supply from the supply areas where such milk 
tust be obtained. 


Contrary to petitioners’ contentions, the record amply supports 

such findings.2! [In-fact, the record is replete with testimony and 
documentary evidence with respect to milk prices in adjacent markets, 
the competitive picture with respect to milk supply and distribution in 
the Centre:l and Western zones and nearty markets, transportation coscs 
for the movement of milk to and from Federally regulated markets abuzting 
the enlarged Order No. 65 marketing area, the threat of disorderly mar- 
eerie conditions resulting from the absence of zone pricing, and mzay 

er matters relevant to the question of milk pricing in the Nebraska- 
iuescecn lowa marketing area as extended in relation to other nealby 
markets. As noted earlier, petitioners may and do disagrec, perhaps, with 
the materiality of, or the conclusions to be drawn from, such evidence, 
but can hardly prevail in an attack based on the alleged absence of sub- 
stantial evidence in support of the findings contained in the decision of 
the Secretary in connection with aligrment between prices in the market 
involved and other relevant markets. Transportation costs within the 
expanded marketing area are also cleavly set forth in the record. Further, 
the evicentiary support for the findings with respect to the’ need for 


6/ See Tinding of Fact 5 for a listirg of some of the pages of trais- 
eript and exhibits in support thereof. 


supplementary supplies of milk is adequate to sustain such findings. Evi- 
éence adduced at the hearing demonstrated that the marketing arca as 
enlarged by the disputed amendment is a deficit market for milk on an ennual 
basis, that supplemental supplies of milk are imported elmost every month 
of the year into such area by the major producer cooperative in the market, 
principally from Minnesota and Wisconsia, that the cost of importing such 
supplemental supplies are shared by all handlers in the proposed marketing 
area inciuding those in the Western 2cne, that milk has an increased valve 
as it moves west from the areas of surplus production, that is, Minnesota 
and Wisconsin, and that while there are seasonal surpluses of milk in the 
Western and Central zones, to some extent supplemental supplies are imported 
into the Central and Western zones. The evidence emphasized by petitioners 
is only a small segment of the pertinent hearing record and does not destroy 
the validity of the substantial evidence in support of the decision.7/ 
cod 
Petitioners further complain of the establishment of zone pricing 
in the amended order in the light of prior decisions of the Secretary re- 
jecting price differentials between parts of the present marketing area. 
It should be stated at this point, perhaps, that a particular decisioa of 
the Secretary containing a determination to adopt or reject price differen- 
tials or zone pricing within a marketing area "does not necessarily estab- 
lish a ‘true’ test" for their Bacon or rejection "to be utilized under 
all circumstances, or estop the Secretary from considering other and 
additional factors in making this deterwinatica or in assigning weight to 
the various factors under consideration.” In re Mills Dairy Products Company, 
et al., 20 A.D. 541, 562 (1961), affirmed 315 F.2d 828 “(4th Cir. 1963). cert. 
Genied 375 U.S. §19 (1963). Sec also, In re Hvgeia Dairy Company, supra, at 
p- Pp. 292. 


Apparently, petitioners refer to ene ne resulting froma hearings 
held in 1961 and 1957, respectively, relating to the then Onzha-Lincoln- 
Council Blufs and Platte Valley marketing onde rs. These orders were 
merged te create Order No. 65 which, as a result of the contested amendment 
effective April 1, 1965, was expended to include the 11 counties of the 
Nebraska panhandle, i.e., the Western zone under the amen nded order. The 
Secretary specifically recognized an¢ noted in the decision upon waich the 
Gisputed amendnent was based that in the prior decisions proposed price 
differentials between the Class I price at North Platte and the Class I 
price at Omaha were not adopted. However, the addition of the Nebraska 
panhondle into the marketing area under Order No. 65 required a reassessment 
of pricing wethes such marketing area an@ the Secretary found changed con- 
ditions or “a number of significant changes" warranting a differen: result 
(sec Finding of Fact 5). The existence of, and the wide disparity between 
Cless I prices under, the Eastern Colorado order and the Nebraska-estern 
Jowe order and the consequences resulting or flowing therefrom were found by 
the Secretary to require a change of approach. The prior decisiors of the 
Secretacy did not prevent a differen: result in the light of new and changed 
circumstances. : 
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Se ead ero em es Iv 
: Petitioners protest, that the. zone pricing contained in the contested 
amendment constitutes a “trade -barrjer™ in conflict with section 8c (5}(G) 
of the act (7 U.S.C. 608c (5) (6)) 2 as construed in Lehigh Valley Coopere- 
d Inc. v. United States, 370 U.S. 76 (1962), in thet the differ- 


tive Farmers, 
entials established thereunder will. inhibit the flow.of milk’ from the 


areas and the Eastera zone under Order No. 65, as amended. 
case, the issue was the validity. of compensatory payments, measured by the 
difference between order Class I and Class III prices, required to be made. 
by a handler operating a nonpool or unregulated plént who distributed some 
Class I milk within the marketing area. The Court fornd thatthe rate of 
payment wes invalid because not reasonably related to the differences in 
cost of milk‘es between regulated and unregulated handlers. We are not here 
concerned with the disposition of nonpool milk by an otherwise unregulated 
hendler, but with location differentials which are applied ‘to a fully | 
regulated handler and which.are "based upon actual ‘differences in the valve 
of milk in different parts of the marketing are2. Cf. In x2 tveeiz Dairy 
Company, supra." In re Sunny Hill Farms Dairy Company, suora, at p- 215. 
Moreover, section $e (5)(G), by its terms, does not encompass. 

. petitioners’ complaint with respect to the existence of an alleged "trade 
barrier" in the marketing of milk from the Western and Ceatral zones oun- 
-. Side the marketing area under the order, that is, in the Eastern Cclorado 
and Black Hills marketing areas, Mor haye petitioners, introduced sny 
evidence herein to establish that secticn 1065.51 (a) results in such 
prices as would economically prohibit or limit:the movement of milk from 
the Westera and Central zones to points ovtside the marketing-area or even 
gnto the Exstern zone under the order.£/ Cf. In re Lewes Dairy. Ins 

25 A.D. 709 (1966), reversed 25 A.D. 1332, (D.Dal. 1966), appeal ‘pen2ing. 

It is clear from the record that the zone prites established in the order 
are closely aligned to prices under the Eastern Colorado and Flack Bulls 
orders and result in equality of pricing between, or perhass. even sove 
price advantage to, petitioners over Ezstera Colorado and Black Hills 
hendlers rather than "trade barriers". In any event, that section 8c | 
(5)(G) ‘of the act does not apply to the issve presented herein, is ssen 


2/ Sectioa 8c (5)(G) reads as follows: 

(G) No marketing agreement or order applicable to milk and its 
products in any marketing area shall prohibit or in any manner limi:, in 
the case of the products of milk, the marketing in that area of any milk 
or produ.t thereof produced in any preduction area in the United States. 
8/ In-ths regard, petitioner Fairmont's major witness at the promul- 
gation hzaring testified that "price tas been no deterent to handlers in 
moving milk long distances both east znd west." : 
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from the legislative history thereof. 

of secticn Se (5}(G) in Leh a Valley Coo Coopers sive 
St tates, supra, at pp. 91 memore in other words , we arares difficulty u 
Standing the relevancy of section 8c (5)(¢) in this controversy. 
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An exaninat 
or reach an itable 
supply of milk. i r ther 
handler or producer in the enforceme ‘ this lack of perfec- 
vion does not destroy the validity ‘of che Order .. . Absolute caquality is 
not denanded to sustain the operation Wek If the oy cannot 
‘produce complete equality, for the variables ; tco numerous,’ he *fulfills 
his role when he makes a reasoned’ Order. itehe2? Vv. = ai 350 U. S. 473, 
880, 76S. Ct. 527, 531-532, 100 L.Bd. 555 71985) ." 
Howet if. Mills et al., 315 P.2a 823, 838 (hth Cir. 
315 U.S. 819 (1953). We are of the opinion that the ee 
that int suance of the order effective April 1, 1955, the 
made a : order. It seems clear to us that the Class 
propose mers convained the seeds of and would have 
conditions. The distrioxtion of handlers unde 
order generaliy OWS Ql GaASt to west pattern. Petitioners WO ce 


the actual comr tive distribution of milk.in the marketing area. 


ay 
ek 
ua 


Q Hu 


As stated above, there is no sugsestion in the record of the premulge- 
tion hearing or in the record of this vroceeding that such competitive 
disadvantese was such as to constitute a "trade barrier." Also, the 
record herein does not indicate that the other 2 petitioners have sales 
from their plants in the Western zone to points outside thereof. 


20/ In the light of our conclusions herein to the effect that the contested 
eifferentials reflect the prover vricir.g of producer milk received st a 

pool planz in the Western and Central. zones and utilized in Class I, the 
competitive disadvantage vossibly expesienced by petitioner Fairmont's North 
Platte plant in i's eastward distribution of milk is not violative of the due 
process clause. In re Central Dairy Products co 12 A.D. 303 (1953) and 
case § cited therein. See also, e.g., Bowles v. Willingham, 321 U.S. 503, 


28 (319kk). 
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In view of the foregoing, the amended petition in each proceeding 
should be dismissed. The many contentions of the parties presented for 
the record have been considered and whether or not specifically mentioned 
herein, any, suggestions, requests, etc., inconsistent with the decision 
ere denied. . 


Order 


The relief reguested by petitioners = denied and the amended petition 
in each proceeding is dismissed. 


Copies hereof shell be wees upon the parties. 


Done at Washington, D. C. 


OCT i¢ 1967 


. 


Thomas J. Flavin 
Judicial Officer 


lif The hearing examiner proverly granted respondent's motion to 
strike matters which are not part of the record of these proceedings. 
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DEPAR TIE ur AE Nererey 
. Agricultural Marketing Service 
L7 CFR Part 10653 i 
[Docket No. AO-S6-A16} 
iAILK IN NEBRASKA-WESTERN 
MARKETING AREA 

Final 


IOWA 


Decision on Proposed Amendments fo 
Agreement 


Tentative larketlng 


and Orcer 


Pursuant to the pr ovisions of 
cultural 
1937, as amended CG U 
and the applicable 1 
procedure governing tne formula 
marketing agreements and mark 
order . CFR Part 900), a public hearing 


the Agri- 

Act of 
. 601 et seq, 
of prac tice and 


d at Orsaha, Nebr., en August 10 , 
and il, 1964, pursuant to notice thercof * 


Issucd on July 15,1961 (29 PLR. 250%. 
Upon the basis of the evides in 

daced at the hea 

thereof, se 


195% (29 FR. 160: 
filed with the Hear : 
States Department of ture, his. 
recommended decision containing netice 
of the opportunity te file written. exccp= 
tions thereto. i 


es 


the recominended decision (29 es 
16920; F.R. Doc. €4-12645) sre hereby 
approvee and adopted and are see forth 
‘in full hercin subdject to the following 
modifications: 

1. Under subheading 1 Expansion of 
the markecing area, the 12th paragraph 
and the mak sentence of the 23d para~ 
“graph are revired. 

2. Under or sucheading 3 "“Defiaition of 
other source milk, the $th paragraph is 
revised and after the 6th parayraph two 

new paragraphs are added. 

3. Under subheading 5 Classificatioz:, 
“and pricing of milk used in menufectured 
products, the figures 66.5 and 6.7 in the 
llth paragraph are changed to 97 and 7.5 
respectively. \ 

4. Under subheading 6 Cless I price. 2 
new paragraph is added after the 19th 

_ Paragraph. \ 

The material {ssues on the record of 
the hearing relate to: 

1. Extension of the morketing area to 
Include several counties in western 

“Nebraska; 

2. The definition of other source milk; 

3. Changes in Civersicn provisions; 

‘4. Treatment of milk which Is 

- Cumped; 


- of sparsely p 


§. The classification and pricing of 

milk used in manufactured products 
oktier than fluid miix products; 

6, The level of the Ciass I price; 

7. Location adjustmec 
8..The method of mz 
cooperative associations; 

9. Administrative and miscellaneous 
changes. 

Findings and conclusions, The fol- 
lowing findings and conclusions on the 
material issues are based on evidence 
presented at the hearing and the record 
thereof: 

1, Expansion of the marketing arda. 
‘The marketing area-should be expanded 
to include the entire Nebraska pan- 
fhandle. This consists of the eleven 
counties of Bannex, Box Butte, Cheyenne, 
Dawes, Deuel, Garden, Kimball, Morrill, 
Scotts Diut, Sheridan, and Sioux. 

These countics consist almost entirely 
ropUlated range lands. Com- 
prising almost 15,000 square miles, the 
total population of the eleven counties 
according to the 2969 census is less than 
105,000 pers ons. in the enurse arca there 
are only four ¢ unities having © pop- 
ation as creat as 5,000. The largest of 
these, Scottsbluz, had a population of 
13,377 in 1960. 

There are loc ated within the proposed 
areca at the five unreculaved 

plants which v become fully regu- 
fated if the marketing area were ¢x- 
panded as recommended. ‘There is also 
an unregulated at Lusk, Wyo., 
which has some distribution within the 
area. The percentaze of milk which ic 
Gistributes in Neb 2, however, is not 
suicient for the plant to mect the pool 
plant requiremenis of the order. Thus 
ii would be a partially re PeaEtGa plant 
under the expanded order, 

There are two additional plants in the 
area, one at Gering and the other at 
Lridgeport, which are producer-handler 
operations. If they maintain their pro- 
ducer-handler status they would be ex- 
emt from all but the reporting provi- 
sions of the order. 

In addition to the unregulated plants 
above mentioned, milk is disposed of 
throughout the entire area by plants 


payments to 


. which are presently regulated under both 


the Nebraska-Westcrn Iowa order and 


_the Eastern Colorado order. 


The five plants which would become 
subject to full regulation receive mi 
from 40 producers, three of whom are 
located in Wyoming, and the remainder 
of whoin reside in the panhandle coun- 
ties. These are the only Grade A DER 
ducers in the entire area. The thre 
Wyoming roducers and 31 of the 37 
Nebraska, producers are members of the 
Nebraska-lowa Nonstociz Cooperative 
Milx Association, the major cooperative 
supplying milk to regulated ha endlers 
under the presen’ order. This oci- 
ation Ms the pr oponené of the propos: to 
expand the marketing area to include 
the counties in the western pert of the 

tate. 

The handling of milk in’ the eleven: 
panhandle counties is in the current of, 


‘or burdens, obstructs, or affects tnter- 


state commerce. As noted above, three 
of the 40 producers who regularly sup- 
ply handlers located therein reside in 
Wyoming. In addition milk from a 
Wyoming plant is regularly disposed of 
in portions of the area under consider- 
ation. t least one of the unregulated 
handlors located in western Nebraska 
operates routes in the State of Wyoming. 

Approximately one-half of the milk 
disposed of in the eleven-county area at 
the present time originates in plants 
regulated under the Nebraska-Western 
Towa marketing order or under the East- 
ern Colorado marketing area. Between 
25 and 35 percent of the regulated dis- 
tribution in the area originates at plants 
located in the State of Colorado which 
ere regulated by the Eastern Colorado 
marketing order. 

Mil from the regulated plants, par- 
ticularly those regulated under the 
Nebraska-Westein Iows# order, is dis- 
tributed throughout the entire eleven- 
county aren. Two of the five plants in 
the proposed area are efiliated with 
plants regulated soe the present order. 
They procure from the affiliated plants 
all of the cottage’ checse and byproducts 
and some of the milk in special types or 
sizes of containers which are distributed 
on their routes. Other plants In the 
areca also rely on regulated plants for 
specialty iteins, . 

All five plants rely on the Nebraska- 
Jowa Nenstock Cooperative Milk Asso- 
ciation to furnish supplemental milk 
when it is needed. This milk origt- 
nates at plants which are regulated 
under the present order. a 

t times surplus milk has been trans- 
ferred to a manvfacturing plant at 
Jchnstown, Colorado. Some of the five 
plants now rely on the cooperative asso- 
ciation to handle seasonal surpluses of 
milk which may occur. At times milk 
has been moved from the farms of the 
three Wyoming producers mentioned 
above to the receiving station operated 
by the cooperative at Grand Island, 2 
pool plant under the order. 3 

In support of 2ts proposal to add the 
panhandle countics to the marketing 
area the cooperative stated that the 
move would create greater stability in 
the market and make it easier for it to 
fulfill its commitments to handicrs, both 
those now resulated and those unregu- 
lated handlers whom they service. At 
the present time three of the five han- 
dlers purchase their full supply from the 
Nebraska-Iowa Nonstock Cooperative 
Milk Association. Generally this milk 
is delivered directly to plants from the 
farms of the produccrs located in that 
area, The cooperative also occasionally 
supplies supplemental milk to plants 
which do not regularly purchase milk 
from Its members. 

This supplemental milk has been sup- 


‘plicd by shifting local producers from 


the plants which they normally supply 
to those plants which are short of milk. 
NMowever, 1f those plants normally sup- 
plied by the cooperative did not have 


milk available, supplemental supplies’ 


could either be moved from the coopera- 
tive’s supply plant at Grand Island, 
Nebr., or producers could be transferred 
from regulated plants at the extreme 
western part of the present marketing 


area to the unregulated plants. In the 


latter instance, milk would then have to 
“be moved from Grand Island to the 
plants from which the producers were 
transferred since these plants would 
normally be in relatively short supply at 
the same time as the panhandle plants. 
' The milk which the cooperative asso- 


Y ciation disposes of to presently unregu-" 


lated plants is classified and priced by 
agreement according to the provisions of 
the present order. It was stated that 
the cooperative association had been 
given assurance that it would be per- 
mitted to audit the records of the han- 
dlers to verify the utilization of its milk. 


It appears that this privilege has never 


been exercised. 


The producers residing in Nebraska 


are paid prices comparable to those re- 
ccived by other members of the associ- 
ation who are producers as. defincd in 
the present order. The three Wyoming 
producers, however, are paid prices 
which are fixed by a Wyoming State 
regulation. These prices are somewhat 
higher than the prices received by Ne- 
wbraska-Western Iowa producers. 

Those plants which buy milk from non- 
member producers pwrchase such ‘milk 
at prices comparable to those paid for 
mil': purchased from the cooperative as- 
sociation. 

Inclusion of the panhandle counties 
in a marketing area would tend to 
stabilize marketing conditions, remove 
inequities that may now exist between 
panhandic dairy farmers and member 

roducers under the order, and facilitate 
the task of the cooperative association 
in perfonning its marketing functions. 

At the present time the reserve sup- 
Plies for plants in the eleven-county area 
are carried by the producers whose milk 
is regulated under the present order. 
The plants in the panhandle area are 
predominately bottling plants engaged 
primarily in bottting fluid milk. They 
have no surplus disposal facilities. They 
tend to receive froma producers only suf- 
ficient milk to take care of their bottling 
requirements. Therefore, the seasonal 
surplus associated with the supplemental 
milk needed for bottling in the short sea- 
son by these plants is identified with the 
» marketing order. ° 

The small seasonal surpluses which 
may occur in the panhandle plants are 
transferred to the order pool. When- 
ever-the milk of the farmers in the pan- 
handie is received at regulated plants, 
they become p-oduccrs under the order 
and this milk shares in the market pool. 

Sinct this mil« is surplus to the necds of 
@the market, it places on the order pool 

the burden of the scasonal surplus of the 

panhandle farms. : 

When milk is needed tn the panhandle 


4 


countics it would be more economical for , 


the cooperutive association to shift pro- 
ducers to that area from the western- 
most plants now regulated and move milk 
from Grand Island to the plant from 
I? which the milx was taken than to haul 
miik from the recetving station at Grand 
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Island to plants at Scottsbluff or Chad- 
ron, - c . 

However, because the panhandle plants 
are not now regulated if the producers 
are transferred to the panhandle plants 
such producers lose their status as pro- 
ducers while the milk is off the market 
and the milk ceases to be subject to reg- 
ulation under the order. If the pro- 
ducers were considered as diverted, their 
milk would le subject to a location dif- 
ferentie! which at Scottsbluff would re- 
sult in a prive 25.5 cents lower than the 
uniform price paid at pool plants. 

Similarly, when surpluses occur in the 
western part of the State it would be 
more econornic to move excess supplies 
to presently regulated plants which could 
use ‘t for Class I and ditect to the Nor- 
folk manufacturing plant of the coopera- 
tive nearby supplies of milk which other- 
wise would £0 to bottling plants.. When 
this occurs the dairy farmers whose milk 
is received at regulated plants become 
producers under the order any day that 
their milk is received at a regulated plant. 
Thus, this transfer adds to the milk in 
the pool only the excess milk from the 
panhandle plants thereby increasing the 
percentage of Class II milk in the pool 
and reducing the uniform price accord- 
ingly. On the other hand, if the milk 
were first received at panhandle plants 
and then transferred to the Norfolk plant 
it would be other source milk and would 
not affect the pool, but the expenses in- 
volved in such transportation would be 
extremely unccononmtical. If the entire 
area were under one order the coopera- 
tive would be in 2 position to move milk 
in the most economical manner without 
affecting the poolin any way. Thus the 
marketing area recommended hercin is 
practicale in view of these marketing 
conditions, 

At the present time handlers in the 


“panhandle area are buying milk at lower 


prices and have a competitive advantage 
over handlers regulated under the East- 
ern Colorado order where the Class I 
price is substantially higher than the 
price which they are presently paying for 
milk. Because the price they presently 
pay docs no. reflect the cost of trans- 
portation to the panhandle they like- 
wis? cnjoy a substantial competitive ad- 
var.tacc over handlers regulated under 
the Nebraskn-Western Iowa order who 
dispose o£ milk in the panhandle counties. 
As noted above sales by handlers regu- 
lated under these orders are approxi- 
mately one-half of the total sales in the 
erea and of this amount between 65 and 
%5 percent originates at plants regulated 
uncer the Nebraska-Western Iowa order. 

Presently regulated handlers who ap- 
peared 21 the hearing, with the exception 
of two who itre aMfiliated with plants in 
the panhandle area, favor the expansion 
of the marketing area. One of the han- 
dlers opcrating both 2 regulated and an 
unreguinted plant did not oppose ¢x- 
pansion of the marketing area but was 
opposed to ony increase in the level of 
the Clas: I price in the panhandle coun- 
ties. The question of class pricing, will 
be discu:sed below. . 

It is necessary that alk producer milk 
be fully remuiated under the order ree 
tfardien: of whether I ds disponcd of 
within o¢ without the marke! aren. 


” 


sherwise, the effect of the order would 
be nullified and the orderly marketing 
process would be jeopardized. 

If only a pool handler’s “in-area” milk 
is suoject to classification, pricing and ' 
pooling, a handler with sales outside the 
marketing area could assign any value he 
chose to such sales and thereby reduce 
the average cost of his Class I milk bclow 
that of other regulated handlers having 
ell, or substantially all, of their Class I 
sales within. the marketing area. In 
short unless 21! milk of such a handler 
is fully regulated he would not in fact be- 
subject to effective price regulation at all. 
The absence of effective classification. 
pricing and pooling of such milk would 

rupt orderly marketing conditions 
within the regulated marketing area and 
lead to a complete breakdown of the 
order. 

If 2 pool handler were free to value 
a portion of his milx at any price he 
chose it would be impossible to enforce 
uniform prices to all fully regulated 
handlers or a uniforra basis of payment 
to the producers who supjly the market. 
It és essential therefore that the order 
price all producer milk received at a ‘pool 
plant regardless of tie point of disposi- 
tion. 

Limited specified cuantities of class I 
milk may be sold within the regulated 
marketing area from plants not fully 
remulated by any Federal order. There 
is, of course, no way vo treat such unreg- 
ulated milk uniformly with regulated 
milx other than to regulate it fully. 
Nevertheless it has been concluded that- 
the application of “partial” regulation to 
plants having a very small association 
with the market (less than the amount 
required for market pooling) would not 
jeopardize marketing conditions within 
the regulated marketing area. Official 
notice is taken of th: June 19, 1964, deci- 
sion (29 F.R. 9214) supporting amend- _ 
ments to several orders, including, the. 
Nebraska-Western Iowa order. 

This partial regw'ation consists of re- 
quiring a payment equal to the difference 
between the Class I price and. the 
weighted average vilue of producer milk 
with respect to all Class I sales made in 
the marketing area. This payment is 
not assessed, howcver, if. the partially 
regulated handler exercises either of the 
alternative options provided him of (1) 
purchasing at the Class I price under any 
Federal order sufficient Class I milk to 
cover his limited disposition within the 
marketing area, or (2) paying his dairy 
farmers an amount not less than the 
value of all their milk computed on the 
basis of the classification and pricing 
provisions of the order (the latter rep- 
resenting an amount equal to the order 
obligation for milk which fs imposed on 
fully regulated handlers). 

White all fluid milk sales of the par- 
tially regulated plunt are not necessarily: 
priced on the same basis as fully reg- 
ulated milk, the provisions described are,.- 
however, adequate ir. most circumstances 
to prevent sales of milk not fully reg- 
ulated (pooled) from adversely affecting 
operations of the order and the fully reg- 
ulated plant, | rs 

2. Limitation of diversions. ‘The pres- 
ent diversion provision of the order 


should be amended to provide that up 
to 50 percent of the production cf any 
producer may be diverted to a nenpool 
plant during the months of July through 
February. The present order provides 
thet milk of @ producer may be diverted 
for noi more than 16 cays during each of 
these months. it is more appropriate to 
dase the amount of milk which may be 
diverted on the producer's total produc. 
tion during the month rather than on a 
snecific number of days. Under the 
present order a dairy farmer might 

& producer on the market for only 
days and yct have his m diverted 

16 of those days. Under 


may be diverted regardless of-the 1 
bor of days that he was a producer di 
the month. Any milk diverted in 
of 53 percent should be nonprod 
milk for that month and should be c: 
cluded from pooling under the order. 
The cooperative association proposed 
that, if a producer's mili were overdi- 
verted, nll of the milk produced by him 
during the rior should be considered 
other sourée mil It does not appear 
reasonabie to adopt such 3 2 proposal 
producers as in i i 
control over the 
Vhis is at the 
cooperative 
etary han 
Tne orde 
divers 
raonths of 
cooperative proposed that the month of 
farch be added te the pe ried of Umited 
rsion. They stated that Mareh was 
net a month of hish producti 
foce, there 


discretion of either 
tion or the propri- 
their 


roy se 


ew of the markot statis- 
icates that daily avers 
the month of 
March is very ne as great as ducing 
the raonth of Apri Lin two of the past 
ethree yes hus been ¢ greater than pro- 
ducticn Curing the i et of Juno. 

Inder these circumstances, it is evident 
that March from a production stand. 
point corresponds more closely to the 
surplus production months of April, 3 May 
and June than to the other months of the 
year. The order should continue to pro- 
vide that milk may be diverted in un- 
limitec quantities during the month of 
March. 

The cooperative also proposed that 
milk of a x acer not be permiticd to 
be diverted during the flush production 
months unless he had been a producer 
during the entire month preceding athe 
period of unlimited diversion. It was 
their contention that, otherwise, the es 
der pro Ss would be subject te abuse 
since it would be possible for a plant op- 
erator to take on additional producers 
just before: period of unlimited diver- 
sion and then divert the milk to 4 man- 
ufacturing plant during the entire period. 
In effect this could result in his being 
reimbursed from the markctwice pool 
for a supply of milk which was intended 
only for manufacturing uses. 

There is no evidence that any such sit- 
uations have ever developed nor that one’ 
ts likely to occur in the future. - Teco, pro- 
ducers who might not have been on the 


We we re ae . 


nee production 
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market during tiie entire month preced- 
ing would be scattered through the milk- 
shed, Their mitk would be picked up 
on trucks which carricd the milk of 
other producers who had been on the 
market, Since railk may be diverted 
enly in truck loads, any such produce. 
whose milk was on 2a route which was 
diverted to the manufacturing piant 
would lose his status as a producer for 
the month. The proposal of the coopera- 
tive association in this regard should not 
be adopted. 

3. Definition of otizer source milk, 
The definition of other source milk pro- 
viced in the order should be revised to 
include any disappe: ce of nonfluid 
milk products not otherwise accounted 
for. 

The order now includ 
tion of other source 
fluid products whict 

sscd or converted to we preciuct in 
the plant during the month. It can be 
argued that the handler is not required 
under the present order to account to the 
market administrate: for such products 
which have dis aved but which are 
not shown to have been reprocessed or 
sod in the manufacture of other prod- 
ucts. Proper admini. mn of the order 
requires that the } account 1 
the disposition of suci 
wise, the door is left o 
tion of the order provis 

If a handler were to pure 
of nonfat ary milk sol 
90 ba, ss used in 
oun Se disposed of, and See I 
snontat diy iilk solids remaining 
hand, under the terms of the p. 
order there is a question as to whe 
technically, the ten bars of powder not 
accounted for would be other so 

emilk. It is considered other source mill 
and thus is subject to class pricing under 
the order, only as the market adminis- 
trator assumes that the disappearance of 
the powder and the handler’s inability 
‘to account for it constitutes evidence that 
the nonfat solids in question had been 
used in the production of fluid milk 
products, 

By adding to the definition of other 
source milk, “any disappearance of prod- 
ucts, other than nNuid milk products, 
which are in a form in which they may 
be converted into fi milk products 
and which are not otherwise accounted 
for,” there will be no doubt of the market 
administrator's authority to consider as 
used for fluid purposes nonfat sclids for 
which the handler was unable or wrwill- 
ing to account otherwis 

Handlers opposed the “chang xe on the 
ground that they would thereby be ac- 
countabie for products which might have 
been stoien by employees or destroyed 
accidentally in the plant operations. 
This is no different from their being ac- 
countable fer cream or milk which might 
be stolen by employees, or which might 
be lost in the plant through accident or 
carciessness on the part of the employees. 

In order to verify the actual utiliza- 

_ tion of milk received frou: producers. it 
is necessary that tae market admunistra- 
tor be in a position to reconcile all re- 
ceipts of miik and dairy products with 
the disposition records of the plant: If 


es a the defini- 
analy those non- 
> been reproc- 


on 


such records*cannot be reconeiled, the 
handler must be held responsible for the 
shrinkage or the overren which occurs, 
as 2 result of the discrepancy between 
the records of receipts and disposition. 
Otherwise, the handler with improper 
records would be in a position to gain an 
advantage over his competitors who 
properly accounted for all mix and dairy 
products received at the plant. It 
equally necessary that the handler bs 
required to account for all nonflvic 
dairy products which are in e form 
which they canbe converted into Cla. 
I products. Otherwise, a handler, bs 
failing to Keep records of nonfat d 
milk products and similar products wh. 
he reconstituted into skim milk or ot! 
Class I items, could gain a competit 
advamtace over other handlers in the 
market, 

In their 
mended dec: 
cern over the 
ance of norf 


ve 


exceptions to the recom- 
m handlers expressed ¢ 
uddition of the disappe 
ao omilk products wh 
cannot be accounted for lo the de 
of other source milk. This provi: 
Goes not chenye the present req 
that handlers must ma 
records to substantiate the reported 
of aii skim milk and butterfat used to 
produce manufactured x 
This provision ts designed to inelude 
items ca ¢ converted into 
NMuid milk products which cannot be 
accounted for tt : Blant records 
ae therefore, ote ie ERe- 
pane 


1s revis ce to 


e ae fvid 
. <ceptior 
asens set forth below. 

A chanve should also be made in the 
manner of prorating shrinkage between 
milit which fs pooled and other sou.ce 
miliz, The present order proretes 

age over all receipts of other source 
m regardless of the form in which 
received. Thus the handler is permitted 
shrinkage on receiots of manufactured 
dairy products which may merely pass 
through the: -t. In many cases re- 
packaging is the only process performes . 
in the plant. The handier, however, is 
permitted shrinkage up to two percent 
of, the milk equivalent ‘of such product 
Just as though he had reeeived the m 
and preecssed it in his plant, This 
Sults in excess shrinkage incurred 
handling pool milk. 

To rectify this matter actual shrinkase 
should be prorated between pool milk and 
other source “milk reecived in the forr: 
of Nuid milk products. 

4. Classificclion of skim milk which is 
dumped, The order should be amended 
to provide Class ilT classifiextion for any 
Nuid milk product or cottage cheese 
which is dumped. Such classification 
should only opply In those cases wh 
the market administrator has rece 
pricr notification of the dumping 
been given the opportunity of v cl= 
tion should he deem it necessary. This 
limitation will prevent any handler froin 
employing this provision to circumvent 
the shrinzage limitations of the order. 


In’ many cases handlers have ‘sineil 

amounts of skim milk’ remaining after 
their fuid requirements have been mct. 
The cost of ‘transporting such small 
quantities to manufacturing plants is 
often prohibitive. In addition, hanclers 
have the problem of disposing of milk 
which is found to contain foreign ma- 
terials. Providing for Class III classifi- 
eation of milk which is dumped wil 
accommodate these and similar situa- 
tions. 

Producers objected to any dumping 
yprovision on the basis that adequate out- 

Jets are available for the sale of skim 

milk and also that the market adminis- 
rator would have difficulty verifying 

such dumping because of the large mar- 
W keting area. 

In the eleven-county area, proposed to 
Kk be added to the marketing area in this 

decision there are 2 number of small 

handlers who will become fully regulated 
under the order. The only outlets for 
surplus skim milk available to many of 
Pthese handlers are located at consider- 
able distances from their processing 
plants. Although this arca is relatively 
distant from the office of the market ad- 
ministrator, his employees will be in the 
ceneral area on a more or Iess continuous 
basis in the performance of their duties. 

Thus, it shou!d be possible for the market 

administrator to verify dumping without 

undue difficulty or expense. 

5. Classification and pricing of mitk 
used in manufectured products. The 
order should be amended to provide thet 
ckim milk and butterfat used to produce 
cottage cheese be classified as Class 1 
and priced at the hasic formula price plus 
15 cents. A new Class IIT should be de- 
fined to Include the s milk and butter- 
fat used to produce manufactured prod- 
ucts other than cottage cheese. The 
Class NII price should be the. basic 
formula price which ts the average price 
per hundredweight for manufacturing 
trade mil, f.0.b. plants in Wisconsin 
and Minnesota, as reported by ~ the 
Department. 

The Class II price under the present 
worder !s computed from a butter-powder 
formuls. For the period from July 1963 
through June 1964, the most recent 
tweive months for which statistics were 
available, the order Class IX price aver- 
aged $3.03 while the average Minnesota- 
Wisconsin price was $3.13. 

The Nebraska-Iowa Nonstock Coopera- 
tive Milk Association proposed the Class 
Il classification for cottace cheese and 
ice ere2m and the new Class III classif- 
cation for other manufactured products 
presently classified as Class II. They 
proposed that the Class 1 price be the 
basic formula price plus 25 cents and 
that the Class Ir price be the basic 
formula price. Related proposals sub- 
mitted by the association provided for 2 
Class II butterfat differential priced mid- 
way between the present Class I and 
Class II differentials and amendment of 
the transfer provisions to provide for 
Class IX classification of transfers or 
diversions to nonpool plants producing 
both Class II 2nd Class TX products. 

At the hearing proponents modified 
their Class IZ proposeis by deleting fee 
cream and ice cream mix from the Class 
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IL classification and combining the 
Class I and Class IM butterfat differen- 
tials at the level of the present Class IZ 
differential. Since no further testimony 
concerning the proposals to include ice 
cream in Class If and to provide for a 
separate Class II butterfat differential 
was presented by any interested parties, 
they are not considered in this decision. 

Regulated handlers generally objected 
to the proposed increases in the price of 
milk used tor cottage cheese and other 
manufactured products. A number of 
handlers testified that since October 
1963 they had been paying the coopera- 
tive 15 cents over the present Class II 
price for milk used in cottage cheese and 
the order should refiect only this pre- 
mium.: One large handler, however, with 
pool plants located at Lincoln and 
Omahs, Nebraska, and who produces 
cottage cheese and distributes it over a 
wide area, in large measure, supported 
the position of the cooperative associa- 
tion. ; 

It was the position of this handler that 
the manufactured milk price should be 
raised to the level of the Minnesota- 
Wisconsin pay price. This handler also 
favored the establishment of 2 separate 
Class II classification for cottage cheese 
but stated that the competitive situation 
would not justify a Class II price more 
than 15 cents over the basic formula 
price. 

The Nebraska-Iowa Nonstock Cooper- 
ative Milk Association has assumed the 
responsibility for supplying the resu- 
lated hanlers in this market with their 
necds for uid milk and cottage cheese. 
Testimony indicates that it has been the 
practice in this market for handlers to 
utilize loex! supplies of fluid milk to man- 
ufacture cottae cheese. In 2 few cases 
when suprlies were short certain han- 
dlers have paid Class I prices to obtain 
fluid milk for use in cottage cheese, 

Cottage cheese is the principal manu- 
factured Cniry product made by proprie- 
tary handlers in the Nebraska-Western 
Yowan market. During the perlod from 


July 1963 through June 1964, an averase | 


of 4.6 million reunds of milk per month, 
which amounts to 10 percent of total 
receipts, was uscd to produce cottag: 
cheese. Thus, this Js an important out- 
let for local supplies of skim milk. 

If local skim. milx is priced tco low 
relative to the cost of alternative sup- 
plics of cottage cheese or dairy products 
for making cottage cheese, producers 
do not receive the full market value for 
their milk. Fowever, if milk used in 
cottaze cheese is priced higher than the 
alternative product cost, use of skim 
milk in cottaze cheese might be dis- 
couraged, = 

Nebraska health regulations require 
that cottnge cheese produced or sold 
within the State be made from Grade A 
milk. Although some cottage cheese not 
bearing a Grade A label is being sold 
within the Nebraska portion of the mar- 
ketin:: ares, there is no evidence to show 
thet such cottaze cheese is not being 
produced from Grade A milk. Council 
Bluffs, the major population center in 
the Iowa portion of the marketing area, 
also requires that Grade A milk be used 
for cottage cheese. 


The proposed Class II price for cottage 
cheese (basic formula plus 15 cents) 
would have averaged $3.28 per hundred- 
weight for milk containing 3.5 percent 
putterfat during the period from July 
1963 through June 1964. The applicable 
butterfat diZerential for the same pe- 
riod would have resulted in an average 
value for butterfat of 67 cents per pound. 
Deducting this butterfat value, the pro- 
posed Class IT price for skim milk would 
have been approximately 97 cents per 
hundredweight. Assuming a yield 
factor of 13 pounds of curd per hundred 
pounds of skim, the product cost of curd 
would have averaged about 7.5 cents per 
pound. When production costs are 
added to this, the resulting price would 
still be less than the cost of curd from 
any other source. . 

A potential alternative source of 
Grade A cottage cheese curd is the Twia 
City Milk Produccrs Association, St. 
Paul, Minnesota. ‘They quote a deliv- 
ered price of 14.5 cents per pound of curd 
when transportation costs are less than 
one cent per pound. z 

Nonfat dry milk is also an alterngtive. 
to fluid skim milk for the manufacture 
of cottage cheese. The lowest price 
quoted for Grade A nonfat dry milk was 
16.25 cents per pound delivered to Ne- 
braska plants in truckload lots. This is 
the cooperative’s price for powder pro- 
duced at its Norfolk plant. At the rate 
of 8.5 pounds of nonfat solids per hun-. 
éredweicht of skim milk, the price rer 
hundredweight of the skim miik equiva- 
lent would be $1.33. 

One handler who objected to the 
higher price for milk used in making 
cottaze cheese cited coraparable prices 
for milk used in cottage cheese under 
other Federal orders. However, there 
are now no moveme.ts o7 cottage cheese 
into the marketing area from plants reg- 
ulated under other Ivederal orders. Op- 
ponents presented no testimony indicat- 
ing other available sources of Grade A 
cottage cheese or what it might cost to 
transport cottage cheese from other Fed- 
eral order markets to this market. 

The price of 15 cents per hundred- 
weight over the Minnesota-Wisconsin 
price series should encourage the con- 
tinued usc of local supplies of Grade A 
skim milk in the production of cottage 
cheese. It is not so hich that it could 
lead to cottage cheese being imported 
from other areas at times when local 
supplies are available for such use. This 
is the identical price provided under the 
Eastern Colorado ozder and, therefore, 
would tend to promote better pricing 
alignment between that marketing area 
and the Nebraska-Western Iowa market- 
ing area. ‘ 

The proposal to provide that milk 
moved to 2 nonpoo] plant engaged in the 
production of cottaze cheese be classified 
as Class II at the transferor plant to the 
extent such assignment is possible at the 
nonpool plant should not be adopted. 
At the present time no milk is transfered 
or diverted by regulated handlers to non- 
pool plants qualified to produce Grade A 
cottage cheese. At the present time 
there are no such outlets available for 
the disposal of surplus fluid milk. 
Should any of the present outlets for 


ye 


Surplus mii begin the production of 
cottage cheese. it is possible that such 2 
provision would interfere with the ordorly 
disposition of the market's reserves, 
The Class III price under the order 
should ke the basic formu ich 
is the Minnescta-Wisconsin price series. 
During the period July 1263 
throught June 1964, thi es averaged 
ten cents peor hundreeweicht more than 
the present butter-powder formula Class 
Ti price. = 
The Minnes Sota" Ww 7 sin price series 
actur- 
ing grade milk 
two states. As 
total manufacturing grade mail: soid off 
farms in the United States is duced 
In these two states. Since this series 
measures the competitive valve of un- 
graded milk used in a v y of prod- 
ucts, it better reflects tt crall value 
of milx used for rm poses 
than does the present formula which fs 
tied to butler and powder prices. 
Fluid milk markets must have as 
of milk which Anet udes a (res 
fluid sales 
seasonal ¥ 
this reserv. 


on of the 


supply 


products. The pr ice for 
Dr, in excess or the 

cottage cheese, shou 

& level low enourh ¢ 

disposition for ma 

low as toe encourare 


ty ¢ 


y 40r seit Facturis 


the xesiere ‘Ss 
tion this plant receives 1 
proximately S60 
produce:s on a re 


Je A sury pas. 


Minnesota-Wisconsin : 
The reported payi 
Gredweight for 
ing 3.6 perceit but; 
ufacturing plants d 
months oe 
Sioux Falls, 
Towa, 53:1 
nfacturing 


ay at nearby t wm 
ng the firs 
from $3.25 at 
ney, 


nin the 
ried to be pay- 
ing on the bo: sis ‘of | ne Minnesota-Wis- 
con series for th supplies. Since 
this price scrics appears to be in line 
with the prices which have been, ane 
are being paid by the mingovity of manu- 
facturing plants in the area, it would be 
Amproper to provide a lower price for 
producer railk used in the manufacture 
of the same products. 

Some handcrs suppoc ted a proposal to 
establish a special price for butlerfat 
Gisposee of to butter plants. Itwas their 
contention that at times they had ex- 
cess cream which could posed of 
only through such outicts and that the 
Price received for such cream was less 
than the Class II price new fixed in the 
order, 

The order cannot be expected to 
guarantee that a handler will make a 
profit, or even break even, on every busi- 


pi eae 


- 7 marketing area. 


Shere will atways ve 
some Sales that will ve consummated at a 
loss just as there will be others which 
will prove highly profitable. The Class 
IIt price recommended herein is en ap- 
propriate price for miik used in the 
manufacture of butter. 

6. Class I price. The Class I differen- 

tial should be maintained at its curren 

evel at plants in the eas n portion of 
the present marketing ar At plants 
in the western portion of the present 
marketing area, Owencks the Class i 
differential should b c sncreased 15 cents 
to $1.55 per hun dredwe ‘, 
extreme western portion of N the 
diferential should be fixed at $1.80 per 
hurdredweight. 

Specifically the diTerential of $1.55 
should apply at plants located in Daw- 
son, Furnas, Frontier, Gosper, 7 
Lincoln, and Red Wilicw Counties, 
Nebraska. These counties have been 
designated as the Central zone. The 
cifferential of $1.80 would be applicable 
in the panhandle counties of Banner, 
Box Butte, Cheyenne, Dawes, Deuel 
Garden, Kimball, Morrill, Sheri 
Sioux and Scotts Biud. ‘These cour 
have keen designated as the Weste 
zone. At plants located outside the 

ting area (all p) $ which would 

be regultted under the order at the 

ent time are located in the market- 

area) the Cl. ice would be that 

adie ‘at the icing zone in 

the marketing area, subject lo a location 
differential. 

The addition to 
the cleven countic. 
handle points or 
need for a reconsi 
pattern in the N 


ness transaction. 


21. of the pri 
-Western I 
At the present time 
5 I price is identical throushout 
the markcti The price in the 
western portion of the area docs not re- 
fect the cost of moving mk from the 
areas where supplemental supplic 
be obtained. Neither does it re 
proper alignment with other markets in 
the vicinity. 

During the months of short su 
supplemental milk is needed by the 
pints located in the Central and West- 
ern zones. The cost of moving milk 
from the Grand Island receiving station 
in the Eastern zone to plants in the 
Central zone is approximately 15 cents 
per hundredweight, while the cost of 
moving milk from Grand Isiand to plants 
in the Western zone is approximately 40 
cents per hundredweisht. 

“Approximately the same differences 
would be reflected in the transportation 
cost of milk moved from the surplus 

roducing areas of Minnesota and Wis- 
consin. In the past, milk has beer pro- 
cured from these areas when local 
producer ‘receipts were insufficient to 
yacet the Class I requirements of the 
market. ; 

The maintenance of proper price 
alignment between competing markets 
is also en important consideration in 
establishing Class I prices under an 
order. The marketing area as defined 
herein abuts both the Eastern Colorado 
and the Black Hills marketing areas. 


the Clas 
ing area 


Althouch there is presently no milk 
ng sold by handlers located in the 
Chiodron-Scottsbiu! area into the 
Eastern Colorade or Biack Hills market- 
ing areas, there is no reason to assume 
this will conthiue to be the case when 
these handlers become fully regulated. 
Vhe uncertainty regarding the status 
of partially reguhuted handlers which 
existed until August 1, 1964, undoubtedly 
= an inhibiting effect on the expan- 
of sales by unregulated handlers 

n na reculated markets, 

Hewever, as noted above, Eastern 
Colorade handlers distribute substan- 
tial quantities of milk in the western part 
of Nebraska. There is 2 great deal of 
competition in this area between 
presently unregulated handlers, and 

2 alors reeaulated under both the exist- 
ing Nebraska-Westcrn Iowa orcer and 
the ™ réer. Jn addi- 
tion at 5 culated under 
tie order dis 

stern Colora 

2 from its plant at North Platte 
which is in the proposed Central pricing 
zene, 

The recelving station of the Nebraska- 
Tows Nonstock Cooy rerative Association 
at Grand Island qualited 9s a pool sup- 

nat under the Eastern Colorado 

Jor Us ouch ae nts from that plant 

“@ the fall of notice 

sen of the See : rator's 

19 3 bulletins for Federal Order No. 137.) 
ing this same period a number of the 

s members located in western 

a, shipped U.cir milk directly to 
Colorado pout plants and 

by qualified as producers under that 


fs evident, therefore, that there 

must be proper alienment of prices be- 

m handlers + located in western 

RQ any d tiros s¢ rerulated under the 

ovccr. If the 

are too Jow relative to 

2 Eastern Colorado, Order 137 

handlers would be at a competitive dis- 

advantage for sales within their own 

markeling area. Also dairy farmeis 

who constitute the local supply for west- 

ern Nebra handlers would be en- 

couraged to become assocloted with the 

Eastern Colorado pool to take advantage 
of the higher prices. 

A differential of $1.80 over the baste 
formula at Scottsbluff would result in 
a Cl I price at an Order 65 pool plant 
at that location ahnost identical to the 
Class I which would be appticable at 
such plant if it were fully regulated 
under the Eastern eee order. The 
proposed differential of $1.55 at North 
Viatte would result { Renae in this 
prea being on an approximately cqual 
competitive basis with Scottsbluff han- 
diers in the cost of mil delivered to 
Scottsbluff. At the same time handiers 

S $1.55 zone will not be at a dis- 
nntage with Grand Island distripu- 
tors because these handiers will have 
incurred additional transportation ces 
in delivering milk to North Platte. 

The distribution from the pleut xt 
North Platle is greater in the areas 
where an increase in the Class I prics 
is propesed than its eastward distribu- 
tion. The hencler operating this plant 


also opcrates a pool plant at Linceln so 
that he may minimize any competitive 
disadvantage with respect to castward 
sales fro: his North Platte plant. 

The supply of milk at North Platte 
has not been adequate to fulfill Class I 
necds plus a reasonable reserve. The 
-cooperative has found it necessary to 
transfer milk from its Grand Island re- 
ceiving station to the plant at North 
Platte. A realignment of prices at this 
location 1s thus necessary. The pro- 
posed increase should tend to ottract 
van adequate supply of milk in this area. 

Handlers in the western part of the 
State opposed the propesed increase in 
the Class I price. When North Platte 
ond Grand Island were regulated under 
the Platte Valley marketing order be- 
fore its merger with the Omaha-Council 
Bluffs-Lincoln order the price was 10 
cents higher than the price at Omaha. 
"Subsequently such price was reduced to 

ame level as the Class I price in 


Decisions issued in 1958 (23 F.R. 948) 
and 1961 (26 F.R. 9717) denied proposals 
that the Class I price at North Platte 
be higher than the Omaha Class I price. 
Yhe reasen given for the 1958 denial was 
that North Platte plants had substantial 
eastward distribution and they would, 
therefore, be at a compctitive disad- 
Vantare with respect to such sales, In 
1961 it was concluded that no increasc 
was appropriate since prices equal to 
those in Omaha had attracted an ade- 
quate supply of milk. 

Yhore have becn a number of signifi- 
eant ch y sitiee the evidence on which 

ions were based was received. 

‘he Eastern Colorado milk order is now 
in effect. The Class I price under this 
order is $.70 hisher than the Class I 
price applicable at North Platte. This 
higher price has resulted in producers 
located in western Nebraska shipping 
their mil: to Eastern Colorado pool 
plants. The association has found it 
economicel to transfer milk from its 
Grand Island plant to Denver handlers 
ent the Order No. 137 Class I price, while 
at the sane time paying the Nebraska- 
Western Iowa Class I price for milk 
imported from Minnesota to supply han- 
diers in the Ornaha-Lincoln area, Also 
packaged products are being distributed 
in the Eastern Colorado marketing area 
from a plant located at North Platte. 

A representative of the Denver Milk 
Producers, Inc., a cooperative represent- 
ing a majority of the producers in the 
Eestern Colorado market, proposed a 
differential of $1.715 at North Platte. 
He stated that this price would be neccs- 
sary to bring ahout Class I price align- 
ment between North Platte and Denver. 
The competition for sales in the North 
Platte zone is mainly between local han- 
“dicrs and those in the Grand Island 
arca, while the volume of sales by the 
North Platte handler into the Eastern 
Colorado marketing area {fs coinpara- 
tively small. Adoption of a differential 
higher than $1.55 in the North Platte 
zore would place these handlers at a 
serious disadvantage with thcir major 
«ompetitors: and is therefore not 
appropriate. 

As noted above the proposed differ 
entiatls at North Platte, Chadron end 
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Scottsbluf recognize the additional 
transportation cost which would be nec- 
essary to deliver supplemental milk to 
these points rather than to Omaha from 
the usual sources cf such milx, During 
certain months of 1963 and 1964 the 
major cooperative found it necessary to 
import supplemental milk. This milk 
was obtaincd from sources in Iowa, 
Minnesota and Wisconsin and supplicd 
to handlers in Omaka and Lincoln, Ne- 
braska. At times when milk fs in short 
supply, the cooperative has redirected 
bulk tank routes normally received at its 
Grand Island receiving station for trans- 
fer to plants in the Omaha and Lincoln 
areas to plants in the western part of 
the State. Otherwise it might have been 
necessary to import milk to supply these 
plants. It is obviously more economical 
to have supplemental milk from Minne- 
sota received at Omaha or Lincoln in- 
stead of North Platte. 

The proposcd Class I differentials 
would result in substantial equity among 
all handlers competing for sales in the 
major population centers in the markct- 
ing area. The proposed conforming 
change in uniform prices to produccrs 
would also tend to assure handlers that 
an adequate supply of milk will continue 
to be available locally. 

Mandlers who operate plants in the 
Central and Western zones of the mar- 
keting area raised objections in thei: ex- 
ecptions to the proposed Class I prices in 
these arcas. These exceptions are over- 
ruled for the reasons set forth above. 

9. Location adjustments. The pres- 
ent order provides that Class I and uni- 
form prices at pool plants located more 
than 80 miles from certain specified 
points in the marketing area shall be re- 
duced 12 cents plus an additional 1.5 
cents for cach 10 miles or fraction there- 
of that such distance exceeds 90 mulcs 

This provision should be continued 
Because of the expansion of the markct- 
ing area and the establishment of pric- 
ing zones within the markcting areca, it 
ig necessary that additional basing points 
be established and that the prices effec 
tive at the affected plant be those which 
are applicable at the nearest basing 
point subject to the appropriate adjust- 
ment, 

Chadron and Scottsbluff should be 
added as basing points in the Western 
zone, and Norfolk should be substituted 
for Columbus as a basing point in the 
Eastern zone. 

At the present time there are no plants 
located outside the defined zones Which 
would qualify as pool plants under the 
order, 

Scottsbluf® 1s the major population 
center in the Western zone, Chadron 
is the largest city in the northern portion 
of this zone. Use of these two cities will 
establish a better balance in the pricing 
pattern than would the use of a single 
basing point in the Western zone. 

For the same reason Norfolk has been 
substitutcd for Columbus as one of the 
basing points In the Eastern zone. . There 
are no pool plants in Columbus, which 
is located in the same genera) area os 
Grand Island, Lincoln and Omaha. 
Norfolk is dircetly north of Columbus. 
It contains two pool plants as well as 


te 


the surplus’ disposal plant opevated by 
the cooperative associution. Using it 2s 
a basing point will sive inere balance 
tince it will distribute the basing points 
nicre uniforinly thro: a shout t the markete 
ingarca. Its use will aot ufcct prices at 
any pool plant nor at either of the two 
plants in Iowa which are presently sub- 
ject to partial regulation uncer tie or der. 
8. Payments to cooperative associa 
tions. The order shoud be amended to 
provide that handlers pay a cooperative 
aca iation at the class prices rather 
than at the uniform price for milk re- 
ceived from: the cooperative association 
tn its capacity as the handler for its 
ors’ milk. 
rom. the inception of the original 
Omaha-Council Eluf's order in April 
1939 until November 1961. a cooperative 
association was the hancier for all its 
member milx. Hanclers paid the co- 
operative association at the class prices 
and the cooperative association settled 
with the market a ristrator through 
the producer-settienient fund. Since 
November 1961, handlers have settied 


directly with the market administrator 
d the coorerative associations have re- 
ed the uniform price for theiz mem- 

le , 


major cooperative association, 
ree Fears experience under the 
cee procedure, fecls that its markel- 
ng eaeny has been impaired. When 
handlers purchase milk av class prices 
rather than at the uniform price the as- 
sociation is much better informed as 
the fuid needs of the handlers in the 
market. Itis thus in a better position to 
distribute available supplies among han- 
dlers to mect ther individual require- 
ments. Since this association represents 
spproximaicly 95 perzent of the produc- 
ers on the present market, and 85 per- 
cent of the producers in the arca- 
proposed to be added to the market, the 
ability of the cooperative association to 
shift its member mil to the best advan- 
tage 1s of extreme importance to the 
economy and edicicncy of the entire 
soarkes. 

Adoption of r 
way aXect hand) for milk. It 
will result only in their paying the entire 
cost of theirumi™to the cooperative 
association, rather taan paying part to 
the cooperative association and part to 
tre producer-settle:aent fund in the 
ease of high utilization handlers, or in 
the case of low utilizution handlers, pay- 
ing the cooperative association more 
than the use of value of their milk and 
being reimbursed from the producer- 
Settlement fund. 

9, Conforniing changes. Bccause of 
the extensive nature of the amendments 
discussed above it hus been necessary to 
revise other sections of the order to 
make them conform to the recommended 
amendments. Such changes, however, 
are mot substantial and wili not affect 
the order as it applics to handlers and 
producers.’ | 

Addition of the eleven counties to the 
Marketing area would require 2 con- 
forming change in the basing points 

rovided in the transfer provisions. The 
order presently requires skim milk and 
butterfat in the form of bulk fluid mili 


e598 So 3 
oO} plat it Toca 


products be 
diverted to ee no 
than 200 mii 

cr North Platte. an the 

mlik from the Scottsbhit arca has ieee 
moyed to Joh 2, Colorado, fo! 
ufacturing p' TO 8 

the orderly 

4n this portion o% 

Scotisbhuf should be added as 2 bas sing 
point for detox ng the nonmpool 
plants at which t fers or diversions 
may be accounted for at Jess ‘than 
Class I. 

It is further conchided that the oréer 
as modified by the amendme above 
recommended is a proper instrument for 
rezulation of the marketing ef nulk in 
the eleven counties to be added to the 
marketin 

Rulizigs o 
clusions. 


osed findings and cone 
1 proposes ees 


proposed fine 

the evi denee 
eved im ma 

sions set forth 
that the sugceste 
sions filed by 


determinatio 
supplernent 
findings 2% 
made ine 
the 2fores: 


tions previously 
on With the issuance of 


said pre 
tions are h 

except insofar as such ae a 
terminations may be f: ict with the 
findings and determinati set forth 
herein, 

(a) The tentativ marketing 
snent and the ©: hereby proposed 
te be amend of the terms and 
conditions the N tend to efectu- 
ate the declared policy os the Act; 

(b) The parity prices of milk as de- 
termined pursuant to Ao on 2 of the 
Act are not reasonable in view of the 
price of feeds, available supplies of feeds, 
and other economic conditions which 
affech market supply an@ demand for 
milk in the marketing area, and the mia- 
imum prices specified in the proposed 
marketing agreement and the order, 2s 
hereby proposed to be ended, are such 
prices as will reflect the aforesaid fac- 
tors, insure a suMcient quantity of pure 
and wholesoite milk, and be in the pub- 
Jic interest; and 

(c) The tentative marketing agree- 
ment and the order, as hereby proposed 
to be amended, will regulate the han- 
Gling of milx in the same manrer as, 
and will be applicable only to persons 
in the respective classes of industrial 
and commercial activity specific ia, & 
marketing agreement 
fearing has been heid. 

Rulings on exceptions. 
the findings and conclusions, 
regulatory provisions of this 


VIOUS 


3gree= 


In arriving at 
and the 
decision, 


each of the exceptions received was 
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carefully aad fuliy ¢ Jered in con- 
junction with the recor cc re 
taining thereto. Zo thie ext a ‘that the 
findings and conclusi and the regula- 
tory provisions of i are at 
variance with any oc! 

such exceptions are heveby overruled for 
the reasons previ stated in 
Cecision. 

Marketing agreement and order. An- 
nexed hereto and made a part hereo? are 
two documents entitled respe ctively, 
“Marketing Agreement Regulating the 
Handling of Milk in the Nebraska- 
Western Iowa Marketing Area”, ane 
“Order Amen Orcer Regulating 
the Handling i ¢ Nebraska- 
Western Iowa Ma rea’, which 
have been decided up s the detailed 
and appropriate mea effectuating 
the foreroing conciu 

It is hereby ordercd, 
Cecision, excopt 

be p 
The regulitory provisions of 
d marketing agreement ere identical 
those contained in the order as 
reby prop’ osed to be ammended by the 
rowhich will be published 


ashy 


f this 


mination of 
on of 
tirceted 
thata referc cted to deter- 
mine whether nee of the 
tached order 1 as mec by 
proposed 
handing of 


dele 


a ve 


proved 
defined 
Ged a 
fumnended, 
Senta ative ¢ pericd, 
rction of m 
Said marketi ss 
The month of > romber 1954 is hereby 
determined to be the repres' aa pe- 
riod for the conduct of such referendu 
Vayne MePherren 
nated agent of the Se - 
such referencuin in accordance with the 
procedure for the conduct of referenda % 
Getermine producer approval of milk 
marketing orders (15 r.R. 5177), such 
referendum to be compicted on or b 
the 30th day from the date this decis 
is issued. : 


“di to be 
the repre- 
BC inthe}; 


an ad fusing 


Signed at Washington, DC., on Feb- 
ruary 4, 1955. 
Grorce L, Mrun 
Assistant Secretary. 


Order? Amending the Order Regulating 
the Handling of Milk in the Nebraske- 
Wester Iowa Marketing Arca 

See. 


1065.0 Findings and determinations. 


Derinnions 
1065.1 
1065.2 
1065.3 
1065.4 


2This ordcr shall rot become efective un- 
less and until the requirements of § 900.14 
of the ruics of practice and procedure gov- 
erning proceedings to formulate rmarecting 
agreements and ouarketing orders have been 
ract, 


Act, 
Seeretary. 
artment, 


this , 


See. 
1655.5 
1085.6 


Cooperative association. 

“Western Iowa 
1093.7 PY aduce or, 
Handler, 


Distributiag plant, 
Supply plant 

Peo! plant. 
Nonpoy! pl 
Producer milk. 
Other cource milk. 
Pluld mtlk product, 
Route. 

Butter price. 


1065.18 
Manner ADMINISTRATOR 


1065.20 Destination. 
Powcts, 


Duties. 
Rrreonrs, Reconps AND FAaci.iTins 
2 Reports of secelpts 
Payroll repor 
$2 Other re 
1065.33 Rec sand facllities. 
1065.23 Retention of records, 


and utliization. 


CLASSIFICATION 


1066.40 Skim milk and butterfat to be clas 


Shrink 


166543 Re Wllity of handlers and re- 
Mieation of m 
fers 
uputation of + 
verfat da es 
Aliocation of 5 


fat ek 


Im milk and but- 


Ik ond butter- 


Moninum Paces 


formta price 
prlecs, 
Butteriat di 
Location add 
Use of equiva 


1065.50 Brus 


entitls to handiers 
nents to banclers 
atl prices, 


1005.53 
1065 54 


APPLication OF THOVISIONS 


Producer-bnandicr, 

Plants Jee to 
orde 

Mandler eporating a partially regue 
lated dhiribating plant, 


1665.60 


1065 61 other Federal 


1065 62 


Din eeMINATION OF Pricks TO PRONDUCEKS 


1065.70 Computation of the net pool oblya- 
tion of cach pool handler. 
Comput y of uniform prices, 
Jutterfat differential to producers. 
Location differentials to producers 
and on nonpool mult, 
Notitleation of handlers, 


1065 71 
1065. 
1035.75 


1065.74 
Pay uinTs 


1085 580 Time and nicthod of payment. 
Producer-setiloment fund. 
Payme to the producer-settle- 
ment fund. 
Payimc: out of 
nettioment fund, 
Aljustinent of secounts, 
Marketing services, 
Expense of admintstration. 
1065.87 Termination of obligations, 


1065.83 the producer- 


MISCELLANTOUS PROVISIONS 


1965.60 Effective time, 

1065.9: Suspension or termination, 
106592 Continuing obligations. 
1065.93 ‘Liquldetion. 

1065.94 Agents. 

1065.95 Soparability of provisions, 


* ¢ * 


{ 


*. cupled by Government (municipal, State 


*§ 1065.6 Nebraska-Western Iowa mar- 
‘keting area. 


The Nebraska-Western Iowa markct- 
ing area, hereinafter called “marketing 
»area” means all the territory within the 
countics and townships enumerated be- 
Jow, together with all territory within 
the boundaries so designated which Is oc- 


or Federal) reservations, installations, 
institutions or other establishments: 
(a) Eastern tone. The: counties of 


‘~ Harrison and Mills and the townships of 


' Hazel Dell, Kane, Kez 


Garner, Hardin, 
srecls, Lalze, Lewis, 
eon, Neola, Norwa k, Rockford, Silver 
Washington sid 3 in Potta- 

amie County, al in the State of 
Iowa, and the counties of Adums, Boone, 
110, Burt, ace Cass, Clay, Colfax, 

, Decxe, Douglas, Fill- 

i Gare, Greeley, Hall, 

Eamilton, Harlan, Howard, Jefferson, 
n, Kearney, Lancaster, Madison, 

| Nance, Nemaha, Nuckolls, 
Platte, Polk, Saline, Sarpy, 

ie Seward, Sherman, Stanton, 
ington, Wayne, Webster, 

all in the State of 


Boomer, Crescont, 


(>) Central zone. The counties of 
Dawson, Frontier, Furnas, Gosper, Keith, 
Lincoln and Red Willow, all in the State 


je oe Nebraska; 


The countics of 
Cheyenne, Dawes, 


zone. 
Box Butte, 


(co) Western 
Banner, 


Peuel, Gar ch, Kimball, Morrill, Scotts 
and Sioux, all.in the 


- Minimum Prices 


Basic formula price. 


§ 1063.50 


The basic formula price shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Wisconsin and Minnesota, as reported 
by the Department for the month. Such 

Yprice shall be adjusted to a 3.5 percent 
butterfat basis by a butterfat differential 
rounded to the nearest one-tenth cent 
computed at 0.12 times the Chicago but- 
ter price for the month. The basic 
formula price shall be rounded to the 
nearest full cent. - 


§ 1065.51 Class prices. 


Subject to the provisions of §$ 1065.52 
and 1065.53 the class prices per hundred- 
weight shail be as follows: 

(a) Class I milk. te basic formula 
* price for the preceding month plus $1.40 
for pool plants located in the Eastern 
zone; plus $1.55 in the Central zone; and 
plus $1.80 in the Western zone. 

(b) Class II milk. The basic formula 
price for the month plus 15 cents. 

(ce) Class II] milk. The basic formula. 
price for the month. 

-“ * * * 
§ 1065.53 
dlers. 
_ (a) For milk received from producers 
* ata pool plant (or diverted to a nonpool 
plant) located outside the marketi 
and disposed of as Class I milk or as- 
signed Class I location adjustment 
credit pursuant to paragraph (b) of this 


“> 


Location adjustment to han- 


g area. 
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* section, and ‘for other source milk for to 


which a location adjustment is appli- 
cable, the Class I price shall be that effec. 
tive pursuant to §1065.51(a) at the 
nearest of the cities specified below, suo- 
ject to a reduction of 12 cents if such 
plant is more than 80 miles from the city 
hall in such city, plus an additional 1.6 
cents for each 10 miles or fraction there- 
of that such distance exceecs 90 miles: 


* Chadron, Grand Island, Lincoln, Norfolk, 


North Platte, Omaha and Senttsbluff, all 
in the State of Nebraska. 
(b) For purposes of calculating such 


adjustment transfers between pool 


plants shall be assigned Class I dispo- 
Sition at the’ transferee plant, in excess 
of the sum of receipts at such plant from 
producers and cooperative associations 
pursuant to § 1065.8(d), and the volume 
assigned as Class I to receipts from other 
order plants and unregulated supply 
plants, such assignment to be made first 
to transferor plants at which no location 
adjustment eredit is applicable and then 
in sequence beginning with the plant at 


\which the least adjustment would apply. 


** © 


DITERMINATION OF Prices TO PRODUCERS 


§ 1665.70 Computstion of the net pool 
obligation of each pool handler. 


The net pool obligation of cach pool 
handler during each month shall be a 
sum of moncy computed by the market 
administrator as follows: 

(a) Multiply the quantity of producer 
milk in each class, 2s computed pursuant 
to §1065.46(c), by the applicable class 
prices (adjusted pursuant to §§ 1055.52 
and 1065.53). 

“(b) Add the amount obtaincd from 
mulliplylng the pounds of overage de- 
ducted from each class pursuant to 
$ 1065.46(a)(11) and the corresponding 
step of $1065.46(b) by the applicable 
class prices: 

(¢) Add the following: 

() The amount obtained from multi- 
plying the difference between the Class 
JIT price for the preceding month and 
the Class I price for the current month 
by the hundredweicht of skim milk and 
butterfat subtracted from Class I pur- 
suant to § 1065.46(a) (5) and the corre- 
sponding step of § 1065.46(b) ; and 

(2) The amount obtained from multl- 
plying the difference between the Class 
III price for the preceding month and 
the Class TI price for the current month 
by the lesser of: 

() The pounds of skim milk and but- 
terfat subtracted from Class IT pursuant 
to $ 1065.46(a) (5) and the corresponding; 
step of §1065.46(b) for the curren; 
month; or 

(iiy The pounds of skim milk and but- 
terfat remaining in Class III milk after 
the calculations pursuant to § 1065.46 
(a)(8) and the corresponding step of 


$1065.46‘) for the preceding month, 
less the pounds used in computation pur- 


suant to subparagraph (1) of this para- 
graph; 

(a> Add an amount equal to the dif- 
ference between the valuc at the Class I 
price applicabie at the pool plant and the 
value at the Class If price, with respect 


skim milk and butterfat in other source 
milk subtracted from Class I pursuant 
to § 1065.46(a) (3) and the correspond- 
ing step of § 1065.46(b) ; and 

‘e) Add an amount equal to the value 
at the Class I price, adjusted for location | 
of the nearest nonpool plantis) from 
which an equivalent volume was received, 
with respect to skim milk and butterfat 
subtracted from Class 1 pursuant to 
$ 1065.461a)(7) and the corresponding 
step of § 1065.46(b). 


§ 1065.71: 
prices. 

For each month the market adminis- 
trator shall compute the uniform price 
per hundredweisht of milk received from 
producers ‘as follows: 

(a) Combine into one total the values 
computed pursuant to § 1065.70 for all 
handlers who filed the reports prescribed 
by § 1065.30 for the month and who made 
the payments pursuant to $$ 1065.80 and 
1065.82 for the preceding month; 

(b) Subtract an amount equal to the 
total value of the plus location differen- 
tials computed pursuant to § 1065.72 (2) 
and (b); 

(c) Add an amount equal to the tctal 
value of the minus location differcntials 
computed piu'suant to § 1065.73¢b) ; 

(d) Subtract, if the average butterfat 
content of the milk specified in para- 
graph (f) of this scction fs more than 
3.5 percent, or add, ifsuch butterfat con- 
tent is less than 3.5 rereent, an amount 
computed by mullip]ying the amount by 
which the averane butterfat content of 

such milk varies from 3.5 percent by the 
butterfat differential computed pursuant 
to $1065.72 and multiplying the result 
by the total hundredweight of such milk; 

(ce) Add an aAmMONNt equal to not less 
than one-half of the unobligeted balance 
in the producerescttlement fund; 

(f) Divide the resulting amount by the 
sum of the following for all handlers in- 
cluded in these computations: 

(1) The total hundredweight of pro- 
ducer milk: 

(2) The total hundredweight for 
which a yalue is computed pursuant to 
$ 1065.70(c) ; 

(g) Subtract not less than four cents 
nor more than five cents per hundred- 
weight. The result shall be the 
“welahted avevacs price,” and, except 
for the months spccificd below, shall be 
the “uniform price” for milk received 
from producers; 

(h) For'the months specified in para- 
graphs (i) and (j) of this section, sub- 
tract from the amount resulting from 
the computations pursuant to para- 
Graphs (a) through (e) of this section 
an amount computed by multiplying the 
hundredweight of milk specified in para- 
fraph (f)(2) of this section by the 
weighted average price; 

(i) Subtract during each of the 
months of April, May and June, an 
amount equal to cight percerit of the re- 
mainder; 

(j) Add during cach of the months of 
September, October and November, one- 
third of the total amount subtracted 
pursuant to paragraph (i) of this 
section; 


Computation of uniform 


le the restiling sum by the 
total hundredweicht of producer milk 
included in these computations; and 

() Subtract not less than four cents 
nor more than five cents per hundred- 
weight. The result shail be the “uniforn 


price” for milk received from produccrs. 


(ky Div: 


* e 
Lorstion differentizls to pro- 
and on monpoot mith. 


§ 1065.75 


ducers 


(a) Yhe uniform price computed pur- 
suant to § 1065.72 shall be increased 15 
cents per bnmdrefiweight for producer 
mili reccived a poo} plant in the Cen- 
tre} zone and shall be increased 40 conts 
per hundredwe ont at poo? plants in the 
Western zonc. 

(b) For producer milk receiv od aba 
pool piant or diverted to 2 nonposi pl 
located outside the marketing arca U 
uniform price shall be that effective at 
the nearest of t 3 
subject to 2& re¢ 
forth in $16 
than C0 miles fr 
city: Chadron, Tincoln, 
Northfak, Nerth Pletic, 
Scottsbhuff all In the £ 

(c) For or poses of comipu : 
suant to $$ 2005.62 and 1605.33 
. ol ebtcd reuters price shelt ac odjusted 

set aaa in : 13. 


n the city hal in suc 
Gr 


Suf.part—COrder Regulating Hundling 
DrrINnrrioNns 


Act. 


Departme 
Perron. 
ilve association. 
“Western Tow 


art, 


> marketing 


Eandler. 
Producer-handler, 
Distributing plant. 
ae pply rant. 
ol plant. 

cl plank, 
Producer milk. 
Other source miik. 
Fiaid mulx product. 
Route. 
Butter orice. 


1063.14 
1063.15 
1063.16 
1063.17 
1063.18 


§ 1065.1 
MARKET ADMINISTEATUT 
See. 
2065.20 Designation. 
1065.21 Powers, 
1665.22 Duties. 


Keronrts, RECORDS AND PAC. UITIES 


10€5.30 Reports of receipts utilization. 
1065.31 Payroll reports. 
2065.32 Other reports, . 


enc 
arc 


40 


Records and facilltics, 
retention of records. 


1055.53 
1065.34 
CLASSIFICATION 


106540 Skim milk end butterfat to de 


classified. 
of ulitization. 


1065.41 
1065.42 
1065.43 Respon: bility of hanclers and rae 

classification of rmtlr. 
Transfers, 

Computation of skin. milk 
Dutterfat tm each class. 
Allocation of skim mil} and butter- 

fat classified. 


1065.4% 


1065.45 and 


uM Pr 


Basic formula price. 

Class prices. 

Butterfat diverentials to handlers. 

Location adjestrrents to handlers 
se oF equivalent 


APP: 

Producer-hanmMer. 

Plents subject to other 
orders, 

Obligations of hander oper 
partially regulated distributing 


TOs OF PROVISIONS 


1065.61 Federal 


1065.62 


F PRICES 


TO Propw. 
net pocl obilas 
al er, 
ym prices. 
to producers. 
to producers 


Derni 


2065.70 Compr utation of th c 


1063.73 Location c 
and on no: 

1065.72 Notidcation of hand} 

PayMenTs 

Tine and method of payment. 
soduceres 

Payments 
ment fund. 

Payments out of the producer-set- 
tlement fund. 

Adjus % of accounts. 


1065.80 
1065.5) 
1065.82 


2065.83 
1065.8 


Expense of adniini 
Termination of obligs 
MISCELLANEOUS Provisions 
Effective time. 

Suspension or termination. 
Continuing cdligations, 
Liquidation. 

Agents. 

Scparability of provisions. 


1065.96 
1065.91 
1065.92 
1065.93 
2065.9% 


1085.95 
“* * 


a-Western Tow mar- 


§ 1065.6 Nebrast 
keting area. 
“Nebraska-Western Iowa marketing 
aren”, hereinaft er called the “markcting 
grea” means all of the territory wit: xin 
the counties of Harrison and Milis, an 
the townships of Boomer, Crescent, ee 
mer, Hardin, Hazel Dell, Kane, Keg 
Creek, Lake, Lewis, Minden, Neola, Nor- 
walk, Rockford, Silver Creck, Washing- 
ton and York in Pottawattamie County, 
in the State of Iowa; and the counties 
of Adems, Boone, Buffalo, Burt, Butler, 
Cass, Clay, eas C:umming, Custer, 
Dawson, Dodge, Douglas, Fillmore, 
Franklin, Frontier, Furnas, Gaze, Gos- 
per, Greeley, Hall, Hamilton, Harlan, 
Howard, Jefferson, Johnson, Kearney, 
Keith, Lance aster, Lincoln, Madison, 
Merrick, Nance, Nemaha, Nuckolls, 
Pheips, Otoe, Platte, Polk, Red Will 


W, 


_ establishments. 


Saunders, Seward, 
Thayer, Washing 
Wayne, Webster, Valley and York, int 
State of Nebraska: including terriss 
within the koundaries of such count: 
which is occupied by Goverzunent (rm 

nicipal, state, or Federal) reserv 
instaNations, institutions, or oth 


Saline, Sarpy, 
man, Stanton, 


ka 


Mrinimun FRICES 


$2065.50 Basic forraula =e 

The basic forraula price shali be tb 
average price per hundredw ae ht 
manufacturing grade mill, f.0.b. pl 
in Wisconsin and Minnesota, as reported 
by the : Department for the month. Su 
Price shall be adjusted to a 3.5 percen 
butterfat basis by a butterfat differer 
rounded to the nearest one-tenth c 
computed at 0.12 times the Ch! 
butter price for the mionth. The 
formula price shall be rounded to ti 
nearest full cent. 

[27 FPR. 7543, Aug. 1, 1962} 
§ 1065.51 Class prices. 

Subject to the provisions of §$§ 1OG% 
and 1065.53 the class prices per hundr 
weight shall be ollows: 

(a) Class I mniik. The price 
dredweight of Class I milk cont ai inins 3. 
percent butterfat shail be the 
MTulz price for the preceding mon’ 
$1. 40; and 

(b) Class if milk. The p 
eredw t of Class Is ste oe 

3.5 peracnlt butte viat shall be deter 
by the market adminis rator < as fo 
q1) Multiply the butter p 
(2) Multiply by $.2 the: Ww 
ase of carlot prices per pou 
dry milk solids for human consump 
spray Rive <8, 2.0: b. manufa 


an 


eepoeiteee naiooree Sas 
the 25th day of the current mor 

(3) Add into one sum the amounts © 
tained in subparagraphs (1) and (2) 
this paragraph; and 

(4) Subtract 60 cents therefrom. 


« * * x 


§ 1065.53 Leextion adjustments to ha 

dlers, ; 
(a) For mill received from producas 
at 2 pool plant (or diverted to a nonpod 
plant) located more than &0 miles 
shortest highway distance as measure 
by the market administrator, fr ray 
nearest of the City Halls fi: Columbuq 
Grand Island, Lincoln, North Platte ar 
Omaha, Nebraska, and disposed o7 a 
Class I milk or assigned Class I locatig 

adjustment credit pursuant to pa 
raph (b) of this section and for othe 
source milk for which 2 location adjust! 
ment is applicable, the price cornpute 
pursuant to $1065.51(a) shail be re 
duced by 12 cents, plus 1.5 cents for eac 
10 miles or fraction thereof sucl 

distance exceeds 90 miles; and 
(b) For purposes of ec 
adjustment, transfers betwee 


+4 


plants shall be assigned Class I disposi- 
.tion at the transferee plant, in excess of 
the sum of receipts at such plant fror. 
sproducers and cooperative associations 
pursuant to § 1065.8(d), and the volum: 
assigned as Class I to receip:s from 
other order plants and unregulased sup- 
ly plants, such assignment to he mace 
first to transferor plants at which no: 
Jocation adjustment credit is a} plicable 
and then in sequence beginning ‘vith the 
#lant at which the least location adjust- 
ment would apply. 
#(29 F.R. 10993, July 30, 1964] 


~ “ * 
DETERMINATION OF PRICES TO PRODUCERS 


$1065.70 Computation of the net pool 
: obligation of cach pool handler. 

The net pool obligation of cach pool 
"handler during each month shall be 2 
sum of money computed by the markct 
mdministrator es follows: 

(2) Multiply the quantity of producer 
milk in each class, as computed pursuant 
to § 1065. , by the applicable class 
iges (adjusted pursuant to $$ 1065.52 
and 1665.53) ; 

(b) Add the amount obtained from 
multiplying the pounds of overage de- 

ted from cach class pursuant to 

65.45(a) (10) and the corresponding 

» of $1065.45(b) by the applicable 

‘ss prices; 

(c) Ada the amount obtained from 

ny etween the 


~ 


month by the hundredwe: 

milk ond butterfat subtracted from Class 
I pursuant to § 1065.46(2) (5) and the 
corresponding step of § 1065.46(b) > 

(4) Ad@ an amount equal to the dif- 
ference between the value at the Class I 
price applicable at the pool plant and the 
value at the Class IT price. with respect 
to skixa milk and butterfat in other 
source milk subtracted fromm Class 1 pu 
suant to $1065.46(a) (3) and the corre~ 
Sponcing step of § 1065.46(b) ; 

(e) Add an amount equal to the value 
at the Class I price, adjusted for loca- 
tion of the nearest nonpool plant(s) 
4rom which an equivalent volume was 
received, with respect to skim milk and 


butterfat subtracted from Class I pure) 
suant to § 1065.46(a)(7) and the cor- — 


responding step of § 1065.46(b). 
[29 F.R, 10993, July 39, 1964] 

§ 1065.71 

prices. 

* For each month the market adminis- 
trator shall compute the uniform price 
per hundredweight of milk received from 
producers as follows: 

i" (a) Combine into one total the valucs 
computed pursuant to § 1065.70 for all 
handlers who filed the reports prescribed 
by § 1065.30 tor the month and who made 

the puyments pursuant to §§ 1065.80 and 
1093.€2 for the preceding month; 

(b) Add an amount equal to the total 
value of the location differentials com- 

gyuted pursuant to § 1065.73; 


Computztion of uniform 


4) 


(c) Subtract, if the average butterfat 
content of the milk specified in para- 
graph (e) of this section is more than 
3.5 percent, or add, if such butterfat con- 


computed by multiplying the amount by 
which the average butterfat content of 
such milk varies from 3.5 percent oy the 
butte.fat differential computed pursuant 
to § 1065.72 and multiplying the result by 
the total hundredweight of such milk; 

(a) Add an amount equal to not less 
than one-half of the unobligated bal- 
ance in the producer-settiement fund; 

(e) Divide the resulting amount by the 
sum ¢f the following for all handlers in- 
clude i in these computations: 

(1) The total hundredweight of pro- 
ducer milk; and 

(2) The total hundredweight for 
which @ value is computed pursuant to 
§ 106.).70¢e 

(f) Subtract not less than four cents 
nor taore than five cents per hundred- 
weight. The result shall be the 
“weighted average price,” and, except 
for tie months specified below, shall he 
the ‘uniform price” for milk received 
from producers; 

(g: For the months specified in para- 
grapiis (h) and (i) of this section, sub- 
tract from the amount resulting frorn 
the computations pursuant to para- 
grap is (a) through (d) of this section 
an amount computed by multiplying the 
huncredweight of milk specified in para- 
grapa (¢)(2) of tins section by the 
weighted average price; 

(h) Subtract during each of the 
months of April, May and June, an 
amount equal to cight percent of the re- 
mainder; 

G) Add during each of the months of 
Septoamber, October and November. one- 
third of the total amount subtracted 
pursuant to paragraph (h) of this 
section; 

(j) Divide the resulting sum by the 
total hundredweight of producer milk 
included in these computations; and 

(k) Subtract not less than four cents 
nor more than five cents per hundred- 
weight. The result shall be the “uni- 


» form price” for milk received from pro- 


ducers, 


*- * © 


§ 1065.73 Location differentials to pro- 
ducers and on nonpdol milk. * ~ 


(a) The uniform price for yroducer 
milk received at a pool plant shall be 
reduced according to the location of the 
pool plant, and the uniferm price for 
producer milk diverted to a nenpool 
plant shall be reduced according to the 
location ef such nonpool plant, each at 
the rates sect forth in § 1065.53; and 

(b) For purposes of computations 

ursuant te $§ 1065.82 and 1065.83 the 
weighted average price shall be adjusted 
at the rates set forth in § 1065.53 ap- 
plicable at the location of the nonpool 
plant from which the milk was received. 
[29 F.R. 10954, July 30, 1964] 


—_—_——- 


(23 Fed. Peg. 948 (1958)] 


DEPARTMENT OF AGRICULTURE 


tent is less than 3.5 percent, an amount . 


Agricultural Marketing Service 


£7 CFR Past 1073 J 
[Docket No. £40 279-A1] 


HANDLING OF MiK IN PLATTE VALLEY, . 
NeCRASKA, MARKETING .AREA 


DrCIsION WITH RESPECT TC PROPOSED 
AMENDLIENTS TO TONTATIVE MARKETING 
AGREEMENT AND TO ORDER 


Pursuant to the provisions of the Agri- 
cultural Marketing Agreement Act of 
1937, us amended (7 U.S. C. 501 et seq.), 
and the applicable rules of practice and 
procedure governing the formuiation of 
marketing agreements and marketing 
orders (7 CFR Part $00), 2 ~ublic hear- 
ing was held at Grand Island, Nebraska, 
on Ausnust 27, 1957, pursuant to notice 
thereof issued on August 7, 1957 (22 
F.R. 6839). ; 

Upon the basis of the evidence intro- 
duced at the hearing and the record 
thereof, the Acting Depuly Adminis- 
trator, Africultural Marketing Service, 
on October 18, 1957 (22 FP. R. 8309), fied 
with the Hearing Clerk, Ualted States 
Department of Agriculture. his recom- 
mended decision containirg notice of 
opportunity to Nile written -exceptions 
thereto. i 

The material issues on the record of 
the hearing related to: 

1. Class I price and loci.tion ndjust- 
ments. 

2. The Class I price 

Findings and conclusions. The folow-' 
§ng ndings ard conclusions on the ma- 
terfal issucs ate based on evidence pre- 
sented at the hearing ani the record 
thercof: * 

*. Class I price and iceztion cdjust- 
ments. The Platte Valicy Class I price 
should be equal to the Omaha-Lincoln- 
Council Bluffs Class I price for milk of 
3.5 percent butterfat. Location adjust-- 
ments to handlers and producers should 
remain unchanged, 

Under the original order the Class I 
price was-20-conts Iess than the Omaha 
price at all locations within the market= 
jng arca. Location adjustraents are 
measured froin North Platie or Grand 
Island, whichever Js closer, at a rate of 
22 cents'in the 80-90 mile zone plus 1.5 
cents for cach 10 miles nddi:ional. By 
suspension action (22 F. R. 7768) the 
Platte Valley Class I price wos increased 
10 cents and is currently ejual to the 
Omzha price. This action was effective 
from October 1, 1957, to the date of any 
amendment which may result from the 
hearing. / 

Producers supported two p ‘oposals de- 
sinned to raise the Platte Vi lley Class I 
price in relation to Omaha, One would 
continue to base the Platte Valley price 
on Omaha prices but without the 10-cent 
discount. The alternativ: propesal 
would usc a basic formula rice plus a 
Class I differential of 1.40. On the basis 
of recent butter and powder quotations, 


“the second proposal woull r. 
Platte Valley price spprovi 
cents per hundredwefght oves 
price. 

There are two principal rcasons for 
raising the Platte Valley Class ¥ price 
to the Omaha level. One ts that the 
prices negotiated priar to the inception 
of the order averaged oniy 3 cents | 
than the Omaha price. Even at prices 
nearly equal to the Omahy price, mils 
supplies furnished by loci producers 
were not usually adequate for Class 
¢ months ¢f lowest pro- 
g the. Cla:s I price to 


Tt siiould mz ke Jt possible 
a 


euction. 
the Omoesra lev: 


> and maintain nn adeq 
supply for local needs, The 
tor fs that the Platter Valley 
isual sources 
ta 


noon face 
market fs 
arther frem 
mental mik G 
consin) than ts O14 A 
the pri al cooperative nss rt 
1 if peeessary to import suppie- 
during the fallof 1956. ‘The 
1s Obtained from Minnesota and 
teeause of the extra distance ipvo 
itis obvious that such suppjemental m 
would cost more . 
Island than to points in 
Lincoln-Ceunci! Bluvt 
The Platte V ¢ 
meet wile very tude 
ducers at & north-sou 
Srnotely half betwee: 
Grand 


he 


ti 


Tel ye 
Island. 
nt mike 


WO mire 


115 pres 
shed when Ciass I prices jn the 
keis are equal 

The Pialte Valicy price shouki be tied 
@isecily to Omaha rather than bein? 

yarate basic form 

price. Three of the major Platte Valley 
handlers operate plants under both 
orders, Uniess the two markets are kept 
Glosely in line, such handlers could re- 
arrange their operarions to take ad 
tere of price differences whereas 
putely locat handlers wou 
do so. Another handler is build 


Piainly, the two mar 
f more closely r. 
Jess closely reInted, and Cinss I prices 
should be kept strictly im line. 

The handlers’ principal objection to 
using Omaha Class XY prices rather than 
R&R Separate formula related te the date 
of the price announcements. Under the 
Omaha order the Ciass 1 price for any 
tiven month is not required to be an- 
nounced until the third day of the fol- 
lowing month. Accordingly, the Platte 
Valley Class I price could rot be an- 
nounced until after the On.aha price 
became available. In practi however, 
the outter-powder basic form ala for the 
given month is known by the second or 
third day of the month ant the con- 


,Gensery pay price by about the tenth. - 


The Omaha market adminis rator notl- 
fies all interested parties of the Class T 
price as soon as {t becomes available and 


at North Platte than in the remainder 
ef the marketing ar It vas further 
recommended that location :.djustments 


* be measured from North Pl: tte, in such 


fashion the Class I price i: the ma 
portion ef the Platte Valley area would 
be at the Omaha-Lincoln-Cuuncil Biulfs 
Jevel. : 

In the exceptions filed ty Interested 
parties 1f was emphasized that dist: 
tors had aiready adjusted ticir process 
ing operation and distritution terri- 
tories to the price structure provided 
under the original order There is 

stantial eastward distri out: 
North Piantte plants, in competition 
ith those Jocated in the Grand Islandc- 
portion 

the market, 
dee would place the North Pintte han- 
diers at u competitive disadvantare with 
spect tosuch sales. Such disadvantage 
could be minimized by any handler 
operating plants cither fn the eastern 
porticn of the market or jn the Omaha- 
tincoln-Council } s market, but simi- 
far shifts of bottling and distrivution 
could not be acco hed by any han- 
diers operating singic plants. It js eon- 
duded that the same Class I price should 
continue to apply throughout the Platte 
Yalioy marketing aren. 

2. Class II price. dhe Class iT price 

Hould be inercased by 10 cents per 
redweight jn all months except 
y,and June. The latter months 
re usuatiy of highest pro- 
duction and are so recognized In the 
“take-out and pay-back plan” used to 
encourace Jevel production. Under the 
present order, the Class II price is the 
mine as under the Cmrha order. 
price Is determined by & butter-powder 
formula. 

Producers proposed that the Platte 
Valey Class IZ price be based upon a 
butter-powder formuls of slightly dilter- 
ent form than that used under the 
omshe order. However, the principal 
change involvec in their proposal was 
en Increase of 10 cents per hundred- 
weight in all months except April, May 
and June. 

The Platte Valicy handlers use most of 
the Class 13 milk in their own plants for 
the manufacture of cottage cheese and 
feecream. hose are coraparatively high 
valued uses of milk. At the Omaha Class 
II price level, the cost of this milk to 
handlers has been consiccrably les» thon 
the prices paid for non-Grade A nulk by 
local manufacturing plants. ‘OMicial no- 
tice fs taken thet prices patd for milk at 
the manufacturlng plants named in the 
Omaha order were above tae Omaha 
Class IT price by an averare of 14 cents 
during the calendar year 1965, 16 cents 
in 1956, and 16 cents in the first seven 
months of 1957. ‘This local plant pric 
is a reascnably accurate measure of the 

rice at which uncract is available 
for the manufacture of dairy products in 
the midwestern states. It is concluded 
that Grade A producer milk should be 
worth at ienst 19 cents over the Omaha 
order Class II price to the Platte Valicy 
handicrs In the months other than April, 
May, and June. 


> conclusions 


That - 


whandling of mill 


manufactured into butter and no: 

Gry milk or hard cheese. Frequently, 1% 
{5 necessary to iransport the milk fer 
considerable distances, There trenspor-¥ 
tation costs and the lower prizes teccived 
seduce the value of Class IZ milk 

the perl. The C} IT pricts pres 
Provided by the order appear approp 
durlag these months, 

Rulings on proposed findinys and con- ¢ 
clusions, Briefs and proposed findinas 
and conclusions were filed om behalf of 
certain interested parties jn the market. 
These briefs, proposed findin zs and cone 4 
clusions, and the evidence fr. the record 


Were considered fn minking the findings 


A i0-cent hicker Class I- ~ tnd conchisions set forth above.. To 


extent thet the surrested tind 
conclusions filed by Interested 
inconsistent with the findings an 
chusions set forth herein, the 2 
make such findings or 
re 
previously stated in this decisic 
General findi é 
determinations hereinafter set forth arc 
supplementary and in addition to the 
findings and determ 
made jn connection 2 
the aforesald order and of the r 
issued amendments thereto; and 
said previo und dete 
tions are hereby retifted and rfiirm 
except insofar as such findings and de-§ 
temminations may be in confict with 
findings ond determinations set forth 
herein. z 
(a) The tentative marketing 
ment ene the order as hereby prop 
to be amended, and atl of the te 
conditions thereof will tend to eflecty 
the declared policy of the act; 
(b) The parity prices of 1 
termined pur. 
act, are nat r 
ice of feed Hable supplics of 
and ether economic conditions 
which afect market supply and demand 
for milk in the marketing area, end the 
minimum prices specified in e pro- 
posed miarketicy agreement and the 
order as hereby proposed to be amended 
are such prices as will refiect.the afore-. 
said factors, insure a sumMcient quantity 
of pure and wholesome milk, and be in 
the public interest; and 
(c) The tentative marketing azree- 
ment and the order as hereby proposed 
to be amended, will reguinte the 
2 the same sganner asp 
and will be applicable ouly "0 personas 
in the respective classes of Industriai 
and commorcial activity specified in, a 
marketing agreement upen which ove! 
hearing has been held. 
Rulings on exceptions. 
at the findings and conclusiors, and the 
regulatory pr ions .of thi: de ) 
each of the exceptions reccived was care- 
fully and fully red in coniun 
with the record evidence pertsair 
thereto. ‘To the extent that the fine 
and conclusions, and the reculatory pro- 
visions of this decision are £t vari 
with any of the exceptions, sich excep- 
tions are hereby overruled fcr the rea- 


of the 


In arriving 


“sons previously stated in this 3ccision. 
Annexcd ‘hereto and macie a part 
hereof dre two documents e).titled, re- 
spectively, “Marketing Agrcemient Resu- 
aJating the Handling of Milk jr. the Platte 
Valley, Nebraska, Marketing Area” and 
“Order Amnending the Order Regulating 
the Handling of Milk in the Platte Valley, 
Nebraska, Marketing Area”, 
been docided upon as the detailed and 
appropriate means of efectuating the 
foregoing conclusions. 
ft 4s hereby ordered, That all of this 
decision, excep? the attached inarketing 
agreement, be published in tie Feperat 
Recist The rezulatory provisions of 
said marketing agreement are identical 
* with those contained in-th: order as 
hereby proposed to be further amended 
by the attached order which will be pub- 
lished with this decision. 2 ron 
Determination of representative pe- 
i) riod, he month of Yoecember 1957 fs 
hereby determined to be the representa. 
tive period for the purpore of ascertain- 
ing whether the Issuance of the attached 
order amending the order, regulating the 
handling of milk in the Platte Valley, 
e Nebraska, inarheting area, {fs approved or 
favored by producers, as defined under 
the terms of the order as hereby propose 
to be yded, and who, during such 
represe ive perlod, were enganed in 
the production of milk for sale within the 
nforesaid marketing aren. 
Issued at Washington, D. C., this Tth 
» Gay of February 1958. 
{sraL) Dor PAaRLorne, 
Assistant Scerclary. _ 


[26 Fed Reg. 9717 (1961)]} 
T7 C&P Parts 935, 19133 
(Docket Nos. AO-86-A11, AO--279-A2) 


MILK IN OMAHA-LINCOLN-COUNCIL 
BLUFFS AND PLATTE VALLEY, NE- 
BRASKA, MARKETING AREAS 


Decision on Proposed An-endments 
to Tentative Morketing Agreements 
and to Orders 


Pursuant to the provisions of the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 US..C. 601 ct 
seq), and the applicable rulvs of prac- 
tice and procedure governing he formu- 
Jation of martcting atreerients and 
marketing orders (7 CFR Pirt 900), 4 
public hearing was held at Onaha, Ne- 

« braska, on March 7-19, 1861. pursuant 
to notice thereof issued on February 8, 
1961 (26 F.R. 1219). 

Upon the bnels of the evidence intro- 
duced at the hearing and ‘he record 
thereof, the Deputy Administrator, Price 
and Production, Agricultural Stabiliza- 
tion and Conservation Service, on Au- 
rust 3,°1961 (25 FR. 7096; FR. Dos. 

61-7493) filed with the Hearing Clerk, 
United States Department of As: 
“ture, his recommended decision contain- 
faz notice of the opportumty to Mle 
written exceptions thereto. 


vhich have , 


43 


The material issucs on the record of . 


the hearing relate to: 4 

i. Combining the orders in a single 
order. - « 

3. Expansson of the marketing earca. 


3. Provisions of the expanded order 
with respect to: 

(an) Milk to be priced and pooled: 

(b) Classification and allocation of 
milk; z 

(c) Class prices: 

(d) Payments on unpriced milk dis- 
posed of in the marketing mrea feet titer. 
pool plants; and 

(@ 
provisions. 

Findings end conclusions. The fatlow- 
ing findings and conclusions on the ma- 
terinl issucs are based on evidence pre- 
sented at the hearing and the record 
thercof: " ‘ 

1. Merger of regulation. Order No. 
113, regulating the handling of mlik in 
the Platte Valley marketing area and 
Order No. 35, regulating the handling 
of milk in the Omaha-Lincotn-Council 
Blut's marketing area should be merged 
into a single regulation. 

The pricing provisions of these orders 
presently recomnize that there is sub- 
stantial competition in procurement and 
sales between dealers regulated 
Platte Valley order and those sub. 
the Omaha-Lincoln-Council Bl 
The Platte Valley order specifies th 
both Class I and Class I prices for milk 
of 3.5 percent butterfat content be tden- 
tical with prices for these classes and 


tests under Order No. 35. ore 


No. 35 establishes ¢ 
for butterfat and mm and 
putes producers’ priees ata 3.8 pe 
basic butterfat test, these differences do 
not provide substantial differences in 
handler costs or in producer returns. 
More than $5 percent of the 1,697 pro- 
ducers supplying the two markets now 
belong to a single cooperativ: a ae 
tion, the Nebraska-Iowa Non- Stock Co- 
operative Milk Association. ‘This asso- 
ciation reblends among its member's the 


returns from the sales to hindlers so, 


that all but a few producers now receive 
returns equivalent to those that would 
result from a single pool under a com- 
bined order. 


There Js substantial sales competition | 


between handlers in the two mark 
A largt handler who formerly opere 
plants in Omaha, Lincoln and Srand Is- 
land has closed the Grand Islind plant 
that was rezulated under the Flatte Val- 


Jey order and js now serving Kis cus- 
‘tomers In the Plitte Valley nrea from 
vhis Order No, 35 plants. 
‘eery organization operates a plant in 
‘Omaha from which it serves its stores. 


A cnain gro- 


throughout the Platte Valley area. 

ther dealers operating plants in beth 
markets transfer fluid milk products 
processed and packaged in their Order 
No. 35 plants to their Platte Valley 
planis for distribution. In 2 recent 
month the total of milk pricet. as Class 
I under Order No. 35 so distributed in 
the Platte Valley area or through Platte 
Valley plants exceeded 1.2! million 


Admimiotrative and miscellaneous | 


_common .sales and supply area. 


‘the other 


“and eight counties in Towa. 


pounds, 2 quantity equal to slmost 20 
Percent of the volume of procucer milz 


- priced as Class I under the Platic Val- 


ley order, 

As a result of transfers of sales from 
Platle Valicy plants to Omaha and Lin- 
coln plants, the cooperative association 
moves to Order No. 35 plants 2 sub- 
stantial volume of milk pooled in the 
Piatte Valley order, and assembled at its 
nonpool plant at Grand Island. This 


‘has exceeded 2 million pounds in a single 


month, approximately 25 pereent of pro- 
ducer receipts for that morth. : 

In vicw of these facts a single reguia- 
tion (an amended Order No. 35) should 
replace the separate orders. A singic 
marketwide poo! will thus return to all 
producers uniform prices reflecting the 
class use of milx in what has become a 
The 
combined marketing area, including the 
additional territory hereinafter dcis- 
cussed, may appropriately be desicnaied 
the “Nebraska-Western Iowa marketing 
area”. 

To accomplish the merger effectively 
and most equitably the assets in the 
custody of the market adniinistrater in 
ndministrative and produc tr-setticment 
funds under the Platte Valley order 
should be merged with asscts in similar 
funds under the Omaha-Lincoln-Council 
Bluts order and any Habilities of such 
funds of the Individual orders should be 
pafd from the new funds so created. 
Yo distribute such funds under ome order 
to producers and han uncer that. 
order would unduly burden the pro- 
duecrs and ha Jated by 
oid bute the 
funds under bo wd again ace 
cumulate, the necessiry reserves would 

mtall considera’ Iminictrative detail 
to no food pur: * 

2. Marketing arca. Th: maz 
area to which the merged rigulation wi 
apply should be expanded to include 
counties in Nebra aud two ceunt! 
and 16 townships in Iowa. 

Whe Marketing area of Order No. 
is presently limited to the cities 
O:naha, Lincoln and Council Bluts, four 
Iowa townships adjacent te Council 
Blufts, cincts in Dougias «nd 

Nebraska, in the vi 
of Omaha and one precinct and-the 
Veterans’) Adniinistration Hospital ad- 
jacent to Lincoln. The Order No, 213 
marketing arca is limited to the cities 
of Grand Island, Hastings, Holdrése, 
Kearncy,' Lexington and North Plette 
and the Naval Ammuniti¢n Depot near 
Hastings, all im Nebraska. I 

Whe Nebraska-Iow2a Non-Stock Co- , 
operative Milk Association proposed that 
the marketing arca of the merged regu- 
Jation include 53 counties in Nebraska 
One such 
ccunty, Richardson Couz:ty, Nebraska, 
had likewise been proposed for inclusion - 
in the marketing area of a proposed St.. 
Joseph, Missouri, order. Evidence with 
Tespect to both proposals wus reccived at 
& subsequent hearing, and the decision 
with respect to regulation of Richardson 
County, Nebraska, is to b: made on the. 
basis of the record of that hearing. The. 


Elkhorn Vanes 
Milk Association, 
aan 8 
aoomee ais 
Nebraska, propos 


locate! 
ed Snelusion of four 
cote two of which had also beer 
“propose? by the other s:scclation 
al, notice of hearing opencd for 
consideration regulation in 54 counties 
:in Nebraska and cight in Iowa. 
Handlers regulated under 
rae have substantial sales beyond th 
ens. Platte Val 
See dispose of from 60 to 65 percent 
of thelr Class I sates outside the mar 
ing area of that order. 


pin tye 


was outskic the 
area. These out-of-area 

wide area. 
Regulated hondlers sel a substantial 
majority of the milk In aimest all the 
counties ropased for regulation. The 
oe -county data 


ieee 


ned with 
“¢ supplied 
by the Elkhorn Valley Ass 
Based on such c 

pe et 

do hane 
Glers $< 1 
tail in 
cent in 
eae fr four 
ab handlers 


tre ibut or 
es his entire 
The other 
hich the 


counts, rinei; ¥% Ndi 
not under r 
supply from pool 
three counties are 
presently unregulated Norfo 
have substantial ribution. 

In the cicht Io c proposed, 
trade A wy iss also dis ed by five 
totahy a hand 
located ; 
handi 


courers. 
hose fn 


wp sted under 
the order for “the Des Moine > Lowa, area, 
vhose plants are located outside both 
the proposed area and the Des Moines 
marketing area. Ther re is nlso! dis tribu- 
ticn | from two. St. Josey h, Miss 
plants now par aed unc fer the 
Bansas Ciiy order, but to 2¢ subject to 
full regulation in the evens an order is 
issued for the St. Joseph a I 
of the hearing already he Milk of two 
fully regulated Des Moines handiers and 
one fully regulated EK i 
is also sold in these ¢ 
Sales of Omaha and Cozncil Plufls 
Cealers in the additional Icwa area pro- 
ré most s ntia: in Harris 
5 Count In Cass, ? Montzom- 
ery and Fremont Countics 20th the total 
volume of sales and estimated pro oportion 
f the total claimed are corsicerably less 
thir fa Harrison and Mi Counties. 
Due to the georraphica! location of Pare 
and Sheiby Count and the.sales made 
in these counties by Randle rs witt 
located in Cass and Montsome 
ties, it would not be practicable to in- 


uri, 


In' 


voth or- © 


2a as aresult ; 


‘In Madison andS 
idler - 
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eee aren wit 
ae Fremont Co 
Sneluded. It ts concluc 
Keling area 

include these fire 
Nelther should the 
Poltawatlamic County 
Sheloy and Mo: Vitor 


extended to 
t this time, 


prising, this > cra 
attamie Cor ens are 
to those of the adjoining coun 
remainder of the cou 
cluded by increasing from four to 16 the 
number of townships named In the are a 
and Harrison and Mills Countie 
Ukewlse be included. No plant ¢ 
fa the Muld trade ts located In th 
and sales by handlers not pre: 
culated by Order No. 35 are of limited 
nature, It Is doubtful if additional 
plants will be fully regulated by reason of 
ory ndded to the 


wersy With respect to 
ated to inclusion of 
Stant Wayne anc D 
These are the four counties 
included in the proposal itted for 
the notice of h by the Eixhor: 
Valley Coope Madison ( 
on Countics were also preposed by 
the N oe as -Iewa Association. At the 
heari: mn Valiey At SO: 
went to sul 


participated in the} 

their support of 

counties after hearing 

ing the pro ns of es or der. 

two handlers supj tied hy this associntic 
one strongiy supported the prop 

the ether Gpposed ft unless the 

ing area s enlarged far bey: 
scope provided in the notice of hes 

If Madison County, in which pin: 
these tw o hand! $ are Lees = not 


one of ee sa 
and the other par 


: handler whose Bet Ww ae b> fully t 


¢ the opticn of 
ately 13 percent of the 
Nor folks plant's Class I sales to his Lin- 


lated would ha 


' coln plant, which would adversely 


Elk 
nd Lincoln handiess hav 
on Counties but 
The sales of the 


Ome2ha 2 


ja Wayne and Dip 


are regulated, but this aoe not. a; ppear 
true for Dixon County. The competinon 
of Norfolk handlers in are:.s not under 
consideration is In Ycely from handlers 
regulated under the Siour City, iowa. 
and Sioux Falls- Mitenell trders. It 15 
concluded that the maketing area 
should include Madiso Stanton and 


Yobrask 


wree County, 
y divided betwen res 
‘handlers ae those who would be 


Sales i 
rather ¢ 


lated by the proposed order 
Joseph, Mics rea, 
sor Count:. 
Cecision based on Jhe rec 
tne St. Joseph hearing it is cone 
that the evidence in thas record do 
gustify inclusion of Ri dson Cou 
either the St. Jo 
Western Iowa mar. 
sold In the proposed a 
"City, In Otoe County, Ls proces 
only plant iocated in Richard dson Co 
This plant will thus be subsect to resul: 
thon. In view of its location and the ¢ 
+ division ef sales with St. Joscph hand 
ft is concluded that Pawnee Coun 
should not be Inciuded in the area off 
qhe basis of this record. } 
3. Provisions of the expanded orée 
Marketing conditlons In the propo 
marketing, arca are siialiar to the ¢ 
Gitions which exist in the markctir 
areas 0s presently defined in the Platte 
Valley and Omaha-Linco! 
Bluffs orders. The princi: 
of these orders which haye 
to be pee a for resul 
handling of mflx in these are 
fore appropriate for regulating thet 
Ging of milk in the proposed exp 
grea, The pro 
substantive difer 1ees 


mnee 
In 


cr Class’ prices— Class I price. 
price for Cluss I milk through 
combined market shovld continu: at 
level of the Class I price 
vallng in the Omaha-Li 
Blufls and Pjatte Valley order 34 
oe the combined receiots | 
sales in the twomarkets the present level 
of Class I prices AP ar to bo in acco 
Sith local suppl d 
The record shows that total supplies of 
fisid milk for both Order No. 113 andl 
Order No, = taarxets have been 
fonable balance with the combincd Class 
Ttalex Producer miikx.under the tw 
oiders wes equal to 124 percent of such 
milk sold as Class I during the years 195: 
and 1960, and 123 percent during 1959 
Handlers in the two markets, to a Jaret 
extent, are relieved of the need to carr 
® reserve supply of fuld dn thet 
plants to allow for chanacs in sales an 
production because of the operation 
the cooperative association jn balancing 
cupplies with needs in both markets. 
The proponent producer association 
proposed a Class I price which would tec 
calculated on substantially the same 
basis as the present Order No. 35 pricin; 
formuln. They did, however, propose 
® U5-cent per huncredweisht increase te 
such price for milk delivered to plants 
located in the proposed marketing area 
west of an indefinite extension of the 
eastern boundary of Dawson © 
Nebraska. Plants located tn 
Platte, Ogalauia and MeCook, Nevra 
would be effected by the prone, 
JS-cent Increase in the Class I pricc. 
The zone pr ‘icing should not b: 
adopted. Class I prices in recent years 


have been the same in beth the Platte . 


Valey and the Omuha-Lincoln-Corncil 
Bluds marxets. Producer nuinbers and 
the averase daily production per pro- 
ducer in the counties from which milk 
4s supplied the principai North Platte 
handler have been increasing in recent 


years at the prices prevailing in that - 


market. Prices which have prevailed in 
the area proposed for a 15-cent per 
hundredweight increase in the Class I 
price heve attracted an adequate suppiy 
of milk. y 

Onc handler proposed seasonal! Class 
I pricing for the combined order with a 
seasonally variable Class I differential 
which would avetase $1.40 cn an annual 
basis. This annual level corresponds to 


the differentiai now effective for’ each | 


month during the year. The propenent’s 
«Principal contention was that the sea- 
sonal pricing plan under the Des lfoines 
order (Order No. 123) would rrovide 


handlers regulated under that order a | 


substantial price advantage durirg cer- 
tain rmonths of flush productio1 over 
handlers located in the westerr. Jowa 
portion ef the proposed marketing arca. 
The months of surplus productior in the 
Des Moines market during which there 
{fs any substantial difference in ‘Class I 
price from that of the Omaha-Lincoin- 
Council Bluffs order are generally ‘imited 
to bout three months of the year. Dos’ 
Moines has not, from 2 historical stand- 
point, been a surplus supply aica for 


other nearby markets on & year-round :. 
Except for the proponen; han- . 


o basis. 
@ler, there were no other dealers or pro= 
ducers in support of such ® pri 3 
one handler with subctant 

, throughout the propose {market 
and the principal producer cooy 
association, opposed seasonal pric 
Class I milk. 

The Class I price of the two orders 
averaged 42 cx 
the Des Moines order for 1959, fo.. which 
the Des Moines ratic of receipts © sales 
was identical with that for the conbined 
orders. A:nepdment of the Des Moines 
pricing pro’ 

"3559 reduced the annual nverace difer- 
ence In pricea to 27 cents for 19/0, with 


ff area 
rative 


cr 
ing for 


producer recelpts in that marke? being | 


2 126 percent of Class I sates, compared 
with 124 percent for the combined 
markets. 

. The Class I price of the Kansas City 

* market, from which there Is sales com- 
petition at points outside the marketing 
area herein provided, wes 13 cents less 
in 1959 and 11 cents less in 1960 than 
that of the two orders. In Kansas City 

“producer receipts were 138 percent of 
Class I sales In 1959 and 142 percent in 
1960. On the record of a public hearing 
held June 2, 1961, the Secretary of Agri- 
cullure found fn a dcctsion issued June 
23, 1961 (26 F.8. 5804), of which of 
notice is hereby taken, that for the 
half of 1960 the Kansas City price was 

wreduced an averare of 16 cents duc to 
upply-demand adjustment, as compared 
with a five-cent averare reduction in 
1960. The maximum supply-demand 
edjustment for the Kansas City order 

“has been limited to 30 cents for the re- 


s hJyher than that of ; 


fons effective Sey tember . 


45 


mainder of 1961. It is evident that for 
the meer future the difference between 
Class I prices for these orders and the 
Kansas City order will be somewhat 
greater than in 1860. The Kansis City 
price has & seasonal variation, 

Official notice ts also taken of the price 
ing provisions of the recommended deci- 
sion issued July 6, 1961 (26 F.R. 6201), 
with respect to the proposed order for 
the Greater St. Joseph area. A Class I 
price 10 cents Iess than the Kansas City 
price fs recommenced for that area. 

These price differentials have existed 
since the issuance of the Des Moines 
order and for a considerably lonzer pe- 
riod of time with respect to Kansas City 
and St. Joseph, where negotiated prices 
have followed the Kansas Cily pi.ttern. 
Despite these differences produce: sup- 
plics tn the combined markets hive in 
recent yeors been bareiy adequate. At 
the same time, renulated handlers have 
extended their sues as outlined rereto- 
fore in this decision with respect te the 
extent of the markcting area. It is 
therefore conclided that the Class I 
price should be continued at approxi- 
mately the present Icvel at this time. 
Consideration of seasonality of th> Class 
I price and any other chanses such as 
eutomatic adjustment on the basis of the 


to appraise the pricing mechanis 
light of expexience gained in operation 
of the order for the combined and en- 
Jarsed area. A Class I price fixed at 
$1.40 per hundredweight for cll months 
over a basic formula price subston 

the same as presently provided it Order 
No. 35 is approprigte at this time, 


x ok ® 


Location adjustments, Producers pro- 
posed that location adjustments on the 


Class I and uniform prices paid hy 
handlers be computed from the neares. 
polnt in the marketing aren, Th veya 
be gore fearible fa base such . 
ments on the Mstanes from ter 4° 
poputablen Centers In Ube warkes cree 
the purpose of much mdjustiaegns ”" 
recomnize the cost of inovinig mud vw 
the market. The present umnfortnity of 


- price at the principal population centers 
’ 


now Included In the two marketing areas 
should be continued and be extended to 
include the Norfolk area. The. 
Valley order presently provides lA 
adjustments at plants located more than 
£0 miles from ther raiG 

or North Platte, Une ef additions! base 
ing points at Columbus, Lincola ard 
Omaha will make the present Matte - 
Valley provisions appropriate for the 
expanded area, The adjustment rate 
of 12 cents for distances of from 89 to 


* 90 miles with an additional 1.5 cents 


for ench additional 10 miles approx:- 


* mates the cost of moving milk and should ; 


be continued. 
* * * 


rd 


"Signed at Washington, 

October i, 1961. 

= Cuancrs S. Murrny, 
Acting Seerctary. 
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BY MR. DoY 


4 


Q. le, Grant, will you examine Exhibit No. 25. Later 


in your testimony there was a question raised as to the amount 


of milk dive in March of 1964, as against diversi in 


'64 and the 


he Yes, I can clear up part of it anyway. For the first 


time for a murmber of yeans Tent was during the month of March 


un 


and Easter wan on vac nd Good Friday on the 27th, anc, 


vee 


of course, curing those per ry asys bottling operations 


ywers Limited. In cheeking my records YT founc almost 700,000 


pounds of this 3,000,000, jn oxconS of 3,000,009 pounds; in 


March was divertcd an the last four days of the month due to 


Taster Sunday fren Lent also had an adverse 


aye 


effees upon our Class ales and wa lacked alnost 400,009 


pounds of milk Sov the month, we hed less C1 
then dyril on a day to day be ‘sis. Thirdly, March wos & 
fel 


Zl-day nonth with five Sundays. 


pounds of milks that rm 


non-pool plants whiek have manurtactur- 


We do at Norfolk. 

Your manufacturing operation? 

No, we &e se in to reecive and cook and transfer 
Grade A milk for sale, We + have our separate lines and everything 
so we can do this. We also have a permit for the manulactvre 
of Grade A powder, but the manufacturing supply of such normally 
would not be considcre da Grade A plant. 


a sd 


mm CROSS-EXAMINATION 


89 
Q@. In your discussion with Me. rarthy, if X understo 


you correstiy, you indicated you were under a Grade A porms 
Norfrle to receive and reload Grade A milk? 
Yes, sir. 
When that situation arises, does your plant at ° 
then become a supply plant under this order? 
%t would 1f we d g 1m extent, 
30 this 80 we a Norfolls 


put we bare never don 


plant. 


evade de Tom ys et "| ~ 
rent to Handlers. 
4 
A. Yes, rir. 
Ay 4 mn ran a eo x = A ayer 
Q. what proposed amendment to Paragraph 


of Order Ho. 65 have you proposed? 


Ae We are primarily proposing to alter or che 


points under this proposal. 


Q@. For the basing points for what purpose? 
A 


e 


For the purpose of allowing a location adjustment te 
wre 


handlers who operate 80 miles or more Prom the market and move 


de 


Pars vs 
ijustment to offset 


milk and they shovld be entitled to én ec 
the costs of moving the milk. 
Q. Whe ; re used as basing points for 


current order? 


81 


vesently have Columbus, Grand Island, Lincoln, 


Novtn Fistte, end Omaha. 


oR oe 


Q. if XT understand it, you are proposing the Cinination 


of Colurbua and the inelusion of Chadvon, Norfolk and Scotts- 


ny have you proposed those changes? 
2» of Columbus and nearer the 


More proper point than Columbus 
“ - 


Ube 


.S would sexve no useful purpose. Of course we Would | 
and Lincoln and Grand Island and ¥ 
IP Proposal to expand the marketing &xX 
TOM and 


uw know wheth 


Manus adgustwent under the provisions, under ths current 


provisions of Section 53? 


° There are none. 


A 
Q. Do you know of any prospective pool plénts to which 


these changes in basing points might be applicable, per- 
ticularly with reference to the western part of t 
exarmnle? 

xX do not, 


estion to inelude 


fine only one that conld be a 
Lowa, in my ovinion. ere are others 
4 


t is not very likely that 


are not 80 mikes. <Any of those 80 miles or more would 


is corract. 
submitting this proposed amendment to Para- 
you have attenpted to simoly follow what you consi 
the underlying philosophy of that section, simply added 
ics you believe bear the relationship to the circumference 
of the warketing area? 
A. 


posing any change in the ancunt of the 


No, sir. 


83 
fo be allowed such a pool plant? 
No, sir, it- would be the same. 
And that credit. does that correspond 
closely to the costs of transporting milk? 

A. Yes, sir, 1t does. 

Q. We might as well talk about the costs of transport- 
ing mitk at the moment. Do you or does your Association 
aandle the bulk transXer of quantities of 

Yes. 
More or less continously? 


Yee 3 


you handle that with your own trucks or do 


contract with a 

he owns the tractor, we own the trailer, 

Q@. What is the cost to move miik in bulk? 

A. We are getting milk moved in bulls fox 50 cents a 
loaded nile and you can break that down by 
5,000~gallon tankers which is the size of our trucks. 

Q. Did you check the hauling cogts of woving bulk mills 
with any other assoctations or companies engaged in moving 
tuaritities of bulk milk? 


A. i checked with the Southwest Milk 


at Wichita, Kensas, and I checked with the Hin 


Company, a proprietary concern from Minneapolis. 


y 


Q. Whaat quotations for the movement 
you receive? 
~Irom the Southwest 
at Wichita, Kansas, was 50 cents 
linitations o 
in these duo 
Tae on Wines tut not with 
Wheat is Hines! quotat) 
quotations are as follows: On distances of 
500 miles ox less 1%. ig 2 LO right at 3B nts per running 
mile. wereze:. Loads of 45,000 pounds. 
loaded wile as commarcd to 50 cents which ZT mentionac 
Producers at Wichita, 
on hauls of over 500 miles 
mile on the sam 
average load which would be 
state they use the 45,000-pound average ight 


” 


tank capacit from forty-five to forty-nine 


I mentioned ours was 43,000. On hauls over 50 mi 


sary to figure in loading and unloading 
times plus the miles traveled. 


to Paragraph C and D 


Sjj ed 


X direct your attention 


a3, and dc ibe wv 6 and 


ft, me wen = Fs, l= 
We are proposing that 


85 
we would call the west-central part of the state. _ And we 
are proposing that the Class I price be increased 40 cents in 
the Nebraska Parnandle or that area that we : 


addition to the marketing arca, 


Q. Let ime ask you; is there an error in the designation 


of counties in Paragraph ¢? 


Zs an arrox, Ferkins County Was ina 


6 be withdrawn from th xe 12st of 


to be in the market 


A 
Q. Waat is your basic 


oy 


adjustments in the designated counties in Paragraph C and 
A. Well, historically, as we move west pxiic¢s increase 
‘and we feel that these are eneoIncele, necessary to maintain 


J23, 


proper alignment “We he marketing orders west. and nerth 


@. Those would be the Eastern Colorade order and the 
Black Hills order? 

A. 

Q. And would you have milar con ern for the prices 


paid under the Wyoming Milk Control order? 


ri Gy 
a he 
nring Otficer, X hand you four / 


f 


| 


"A. Yes, XL would. / 


copies of an instruments ( s Received by 
the Month from Producers at North Platte : Transfers 
Botscen North Platte and Grand Island." 

EXAMINER HOLSPTED fne document 


isting of a single page is marked Exhipit 


BY UR, 


oO 
LL you examine Exhibit 26 and stave whether or not 


this was prepared by you cr undex your supervy ision? 


prepared under my supcrevision, 


Q. Tent 25 the sources of the data conta 
exhibit? 

A. Galcen Lrom the books ang records of 

Q. Does this exhibit correctly reflect 
tained in your books and records? 

Ae Yes, 

Q. And this exhibit includes total, receipts of producer 
mitk at North Platte pool plants 

AL é Zt indicates the 
pnder the jurisdiction of the Nort: 
producers under their juz 


mean 211 of this milk could h Son. received at @ 


at North Platte. mo of it could have been direct 


to Grand Yshand. hid prea : cause it simply 
would divulge information I felt shouldn't come ous at this 
hearin Th 6 

Q. Are “imes you move routes around end move 
milk into your Grand Island recoiving stat 1 and other times 


it te North Platte when 1¢ is 


Q. In the third column entitled, "RAL 
North Plattc te Grand ¥siend" 


nave moved from Noxth Fiatte 


into our Grand Istand receiving station, I think most of 


could have come diicectly Prom producers. 

Q. That 
North Platte Sor movenon to your Grand 

A. No; sir. 

Q. Would any of 1¢ have been received at 
North Platte befers such a movement to. Grand Xsland? 


A, it is possible that.on. occas sion At vould bu 


@& general rule. 
. 
a. Do you mean, then, that the producers 
’ 3 : 
part of your silk shed are oxdinarily 


forth Platte for use at a nool plant there? 


when you speak of milk transfers, you mean move-~ 


Lak is not needcd 


at the North Platte pool plant’ 


unm veflect, “Milk Transfer 
from Grand Island to Nort 
A. Tis column reflects the movement of milk from 
Grand Island back to North Fiatte Ghis could be from cur 
receiving stat 
station at Grand Island and a x 
assignee at Grand Island going baek to LiL] 3 


when an extra load of miik is need tN 


Q. In so 


to go to North Platte rather than go to Grand Isl. 


het is economical from the point 
or movement. 
ER, RASEYs 
milk being transferred fron 


tion to the plant of Fairmont Foods in North ?la tte? 


MR, RASEY: With respect to these Figures you have 
on Exhibit 287 
TR WILEIESS: I know we have moved several, I 


covldn't tell how many. X woulc spect september for the 
figure shown of 58,000 pounds, it is li 


% + 
y 


sound Canter could have gone out jin that month. 
eo 


true in November and possibly in December, Mr. Rascy. 


MR, RASEY: What about January, February, - 
March, the figures are considerably large for 1642 

Tif WITNESS: Yes, J ¢ sitive we moved some milk 
out dweing danuary, February and iarel in tankioad lots. 

EY: Would that situation you have explained, 

He, Grant, be occasioned by the fact that you may have moved 
Milk from the western part, or west of North Platte into 
Denver when you had Clags I sales in the Denver market 

Ten WITNESS: Shis could be the case, yes, sir. 

MR, RASHES: So it was not the demands of the North 
Platte plant itself? that caused you’ feam an econoinies. 


point to move milk back in leeds from Granc Xsan 


In some instances it covld b 


; would not, Genending upon the useage. 


EY IR, DOYLE: 
WL11 you examine Exhibit 29 and state whether or not 
from the books and records of your company’. 
it was under my supexvision. 


nit 


correctiy reflect the information contained 


Telstar 


5 


Q. Willi you state what is meant by the figures contained 


o 


in the second column entitled, "Total Receipts"? 
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Wicates the total rec 
r the jurisdiction of the State 
of Agriculture in the Nebraska Panhandle. 


AD 


Would this 4nclude milk by producers not repres 


> 


Association? 
is only our members! milk. 
third column relating to: transfers from 
Scottsbivut~’ to Grand Islang, describe that. 
Toais colum & ; the amount of milk that was 
a Seottsbluff to our ree we station at Grand Isiané 
for the year '63 and ' or through June of 


shen 4% wasn! tod im the western section of the state. 


Q. Thon vhen received at Grand Island what might you 


sposed of to our Norfedt 
it could have been channeled on into ® pool plant at Omaha 


Lincoln, 


fny place where you sell bul xs products? 


33 correct 


hoparentiy you have had no movement of milk from 


Seottsbiut? during the period covered by this 


None. 
Ik, MC CARTE shen you refer to Seottsblurf J 


exhibit 29, do you mean Scottsbluff or the eleven panha 


counties? 


even panhandle counti 


would include 


oan 


o 
Le 


non.menhex 


TI e 


" % 
PES S Ls 


Lh 


MC CART 


MR, RASEY: Covuid you 


tegen a NN 
VRALELOD 


you would 


to Grond Islend? I 


. 
. 


TES WITS 


iin & tanker, 


REND s 
Label S 


a tanker? 


We ptmp 


Rates 
ooaed 


Le 


DOYLEs 
Wil} you examine Exh 


ox 


a 


whether not these figures or 


exhibit were taken from the boo! 


Towa 
they were. 


tell us the 


Q. 


4. 


jn the second column entitled, 


A. Tne second | column repre 


a 


imported inte 


month: through 2.9% 


is all 


- 
o 


Of8 


tern Towa marketing 


. 


bexs ut 


es 
b 


cea by out memb 


+ 
ine 


Adan 
“Vs 


an ten 
2 
PoRaRY) 


explain p of this exhibi 


this milk freon the eleven- 


thes moved in trans 


ve noritel ly would move 


ey 


de you have foe handling 


’. 


3% over into , tenker ao 2 


whove and dieaet to 


the data comh ait. 


3 and records of the 


Jee 
Ck 


the figures contained 


oF 


‘imports, ALL Sou wees" - 


sents the volumes of milk 


area by the 


as 


1964 from all surces. 
/ 


/ 
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XY might, Iie. Doyic, point out when this exhib 


I dic not have the figures for July 


Q. W221 you read them in the 


A. Yeu, Ichave them now, In duly of 164 wo imported 


1,206,911 pounds into the marketing 
Q. Did you have any cxoervs duxri 
A. : ny ¥ X know we 


Denver, but TF “oye moved milk to Norfolk during ¢ 
this milk come from 


July or all the milk? 


from primarily three 
Sioux Gity, Towa; 
Producers 


+ 


Cooperative at Eau Cloak 
Where do you receive at milk in the marketing 
Normally into poo). plants at Omaha and Lincoln, 
Docs that eause you to shift the movemont of routes 
island in order to meet the inex 


deficit months in plants in she western pert of the 


would there be any time of 


the year have 


port mi.lic 


A. Yes, this could be pessible. 
Q. Oo you shift your local supplies in accordance with 
convenience and economy in the movement of milk, is that 


corréet? 


ton, the figures in that colwaa repre- 


sent &1ll of your exports to that outiet? 


Q. Did you export any milk to any other milk marketing 
= J v — 


ares during the period covered by this exhibit? 


This milk moving to Denver originated at whe. 
Normally Grand Isiand, 
could have originated around the N 
would have betn dixec pm s from farms, 
Q. Pid you ever move mi irectly from farms in the 


eleven-county area soug 2 (oO any Denver pool 


I don't believe so. It is more convenient to 
nd Xsland even though there is additional 
transportation, because this is where thi 1k ¢f the volurre 


to gather milk from the Nebraska Panhandle and 


ly we will divert North Platte mi ec into Grand 


~ 


take it to Denver. 


OR OK 


MR, DOYER: 


> your super- 


eage data set forth 


way map of the State of 


y ma 
whon I moved into the other states 


d-UeNally Atlas. 


ighway distenc 


BY IR, DOK: 


WALL you exami 


er evewer tal 
SVPSKVASL 


prepared by you or und 


SR EOUSTEIN 
repared under ny s 
To what source Gid you go for the Pigures contained 
column on this exhibit? 


market statistics of the Eastern Colorado Order. 


to) 


fievuros in the third column on the exhibit, now 


AS’ - of | 


~ a 
ng the Denv 


95 

Q. (Interrupting) No. 

A, J arrived at those by adding $1.55 to the basie 
price in accordance with our proposal which is 15 cents higher 
than the Class I price for the pricing at North Platte, 

Q. ZY I understand you correctly, you have added a pro- 
posed differcntial of $1. 55 to the Minnesota~iiscons 34m fori waLA 
which is the basic price in this market 2 

A. Yes, another way of saying it wens be 15 cents added 
to the orger price of the Nebraska-Western Towa 0: 

Q. Tne figures in the next column, how 


at these figures? 


A. Z caleulated these fPisures by using the Denver 


price and working back, using the applicable location 
allowed under the Eastern Colorado order, 
c. Doyle, the Denver order is ten cents por hundrediieigh 


Tor a plant 56 miles from Denver an na and a half cents for 
each ad@itional mile or a fraction thereof. 
gage I arrived at these figures. 

MR, DOYLE: I think it would be appropriate at this 
time for me to request that official notice be taken of Orde 
No. 237 regulating the handling of milk in the Eastern Colorads 
order, which is to be found in the Code Federal RoE 
Title 7, the vevision as of January 1, 1963. 1 vould Jike 


also to have you take official notice of the order regulating 


he handling of milk in the Black Hills market which is Order 


No. 75 ami which is printed in 2 the Code of Federal 


Farts 
notice he taken of the Eastern Colorado and 
keting oxders which arc found in 
of Regulations, Parts 1337 ana 


any objection to that recuest? 


BY MR. DOXTMz: 
Ligures in the 
32 would 
2% North Platte, 
cxn Collorado order? 


That is Correct. 


What do the figures in the last column of this 


the minimun price 
only veflects the minimun 
that we could deliver milk from North Platte to Denver using 
our own havling rate or adding our hauling rate to it. 


from North Platte to Denver would 


“ : - 
be 3h cents per 


A. Thairty-one cents and aad OX sed Cless 


price at North 


hard column 


this exhibit 


Fakes ted 


W224 you examine Exhibit 33 and stete whether or 


> under your sunervision, 


Exhibit 25 prepared in all re 


same mannor as Exhibit No, 32 except you used 
location differentiais epplicable te @ plant 


Scottsblur’, Nebraska? 
correct. 

Q. fae Gates and ether: 

the same manner the same costs of 


at & pool 


404 


Q. omean & pool plant t! 


tion under 


Q. vill you examine Exhibit 34 


and state whether this 


was prepared under your supervision? 


Was 


A. It was. 
Q. And will you here how you prepa 
it is to reflect? 


and what it is 
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seme as the others. 


2 : 


now to two prior exhibits, 32 ane 


reflects or uses 


Black Hills Location airs n lL and transportation to 
Fastern Colorado or Denver. 
column on this exhibit ic aa 


roposed Class 


Spat is correct. 
find the last column reflects > ec moviug, mir 


points ! aX 3 W215 mare 


Ane that is 


L offer Exhibit 34. 
EXAMINER HOLSYSIN ‘re there any questions on the 
admissibility 
“ps ZL should have asked this cn 


exhibits, but on Exhibit 34 the last ecluna refers 


ing rate of 20 cents, Explain how you arrived at 


using our 


in tenkload lots. 
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RASEY: You are assuming this milk would move 


WITNESS: Yes, all of these are based on this 


kom 


Q. Will you exanine Exhibit 35 and compare it with 


Exhibit HJ EX © its convents, 


4, of ve are 
this on the Black Hi: 2. Chadron, Nebraska, as the 


ale 


points. 
or 
An@ the 
espects as 
é 
Sue 


q. You have used the correct Class I price and correct 


we (. 


‘ 


locetion differeriiiais under the Black Hillis ordex to compute 


t 


these Dgeure 
A. Yes, sir. 
BY IM, DOYLE: 


Grant, and state 


; similarly to 


xhibit No, 35?- 


erential of Eot Springs 


t Gordon and Chadron 


Le FR et ey 5 nr thy Ne 1 
that might become subject to regulation under the Nebraska-~ 


Western Towa order in ee paces af granted? 


hell and Scottsblurr? 
Moog 
Exhibit 35 and 


preps 


fee 


contéined 


Most 
producers in the 


PF lay teh 


out there prior to oux teking them over, or CONSOLLALCING 


figures. under the heading, 
"Fairmont Foods, Mitchell", covering the period 19 


the PArss at those were the reported paying price 


heve three prices under that heading, 


us this Cless If and surplus pricing date? 


recvail and wholesale routes The other column unéer the 


surplus heading, to ny knowledge, would be mili chat was 
excess of these needs and was undoubtedly purcha 
cream prices. 

That woule probably be milk thet was separated and 


the butterfat? 


Where did 
@ Valiey Dei 
A. We obtain 


the Platte vany orioe to January ov Pebruary of 1963 
I y 


Yes, they are. 
Q. How about the prices quoted under the 
*Staska Dairy, Chadron"? 
4. 


A. Ve obtained these in the same manner as the Platte 


Valley Creamery. 


fnat is correct, that had s 
zbout the Kimball Dairy? 
we obtained stubs 


shivping to the Kimbali Croa 
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Gaey buy on 2 straignt buvterfat basis, in 
> oy de wit 


for Class I wilk they pay $1.35 @ pound fat t 


differcntials involved and computing 


at content, we come up with a price of fou? 


Cr70 
sevenfeone for Class and using the same calculation, enly 


cae 


cents for Class IT, we come up with two Live two, 


could be extended conplete 


represent current paying prices es weli? 


souree of the da contained under 


airy"? 


The same sources, Irom producers selling to Sheridan 


converted 


the month 
in thes 


& Beccuse of on Fe 1, 1963, was the cay that 
producers, the Scottsbluff M Producers Association, con- 
solidated 
Q. And how has 


ants in these eleven 5 epx 1=Towa took 


over the marketing of milk 


A, We have been pricing it with the federal class pric- 
ing order under the Nebraska-Towa pricing order, 
*k oR 
Q. (Interrupting) In determining the prox 
adjustments in Paragraphs C and D in Proposal No. 8, 
consideration, if any, was given to the costs of transporting 


2 
L 


&£ lot of’ consideration was given to the costs of 


. 


how you arrived 


of the proposal? 
A. Yes, the nearest plants east of this area that move 
in that area would be plants located at Grand, Island and 


the 


2-WEestern Towa Class I price and moved this milk to 


neighborhood r nile if you would apply the hauling 
rate that : in: mnich we us 11 of our caleula-~ 
tions and that is our own, you would find this would be right 
at or near 25 cents per hundredvweighnt. If you would move 

back to Omaha and move the milk to North Platte, you wovld fing 
that it would be higher than this at North Platte, adding th 
applicable hauling rate, or Lincoln, but Grand Island, North 


Platte, and MeGook, it would be right at 15 cents. 
4 


Q.. How did you arrive a 


$2.80 over the basic price Por application of counties des 


evibed in Parggyaph D? 
hengler at North 


A, Py the same 


tion of the state, the 


You would 


costs of tceansportation fro Grand 
dy ary te ay vy? bead VOU moved 
are 4O cents pex If you movec 


atepn} 
ma oe. 


would be in the 


or near. 


cod oF 


or 


her of 


Suppose & plant in eit 


Yael te Bree es 
Haa vo purcencaoe 


PS or some 


City Milk Produce: 


aie pera) 
TOuLG De involved? 
ne Dente « 
market plus the 


wo have ever been able to do. 


Irvole 
freight from Wisconsin and vould ley thet 


ye 


whether or not 


etugles tend to - 
price @s 1% moves 


-%, 
lle 


tion on account of 


PP memean 
3G woula, 


A. Yes, 


at milk in 
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Q. That is move ox less a raule-of thunt in the pricing 
of milk or has been? 7 
Ae it has been, yes. 

-Q. Some of the exhibits as well as your testimony goes 
eOKthG destrability of keeping class price in Nebraska-Western 
Towa Ordersonewhat in line at least with the neighboring milk 
orders to the west, particularly the Black Hills Order and 
Eatern Colorado Order, If this is not dona, what is likely 
to occu? 

A, If propexwt allynment isn't obtained, it is very Likely 
that much of the Nebraska milk purchased by handlers could 


the Black Hills marketing area and the Denver 


2 


move into 
marketing area at much less or cheaper cost than handlers 
under the Eastern Colorado Order are reguired to pay. t 


y 


could place the handlers under the Eastern Colorado Order 


Hills Order at a competitive dis: age if proper 
&ligninent isn't achieved. . 
Q. As far as you know, would it be economically feasible 
to move milk, say, Irom North Platte or Scottsbluff under 
current paying prices for distribution of milk products in 
Denver or Grenkzy or cltics under the Eastern Colorado Order? 
A. Yes, it would be feasible from the point of costs, 


know that a handler at North Platte, I don't know 


er he is presently, has moved fairly substantial amounts 


of milk into the Eastern Colorado marketing area and bottled 


for hin, S 
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fhe Sterling, Colorado, 
es, sir. 
Do you know whet 


astezn Colorado arce 


think that it is primarily Ster 


~ 


Do you know whether or not eny Tluia mil 


3 Goloxado by handlers Jocated in either 


t 


Lincoln, om Omeh ae ad 
Leak . 


a de . . - - yr. . Xn, do ow 
T ennnot be sure but it is rather thoughtful. 
g 


you know the only milk moving preset! 
anto the Eastern Colorado Order 
corre 


enone 


T dontt know whether it is meving preson 


So 


expanding the marke 


At proposed, Kr. Grant 
J think the need QPe * mentioned in earlic 


nan 


we have regu andlers selling substantial 


~ a 


amounts of milk in the Nebraska Panhandle or in the propose 


rae 


ra the Nebrasi<z stern Jows eJer and from the 


area, both tro 


astern Coloredo Order. And I think the word, 


+ 


market- 


to prevent dis orderly marketing or 


od na ~ a ©) - te ca -* 
it is necded and the area shoul 


~ 
+} 


and control the pp of milk throughout the State of 
Nebraske. so that it is : le to any plant at any location? 
A. That is correct. 
ies Do you think the prices you have proposed for the 
counties designated in Paragraphs C ana D of Proposal o. 8 
an 
tieulerly in the light of costs of moving mile? 
A. Gacy are certainly reasonable within 
the costs of moving milk and they ara certainly 
gnmont with the Eastern Colorado Or 
y very reasonable from the 
standpoint of handlers whe would be regulated under this 


roponal. 


Q. Would you also add the Wyoming hendlers? 
A 


° Yes, % would. 
Q. 
together with the 2 
contribute to omerly ang 
X certainly do or we wouldn't have proposed 
think this will also be in the 
f consumers? 
How far is it from the ecastern ho: 


to proposed western ho order 


Pive to four hy 


CLOT 


In view of the 


ve 


Zonal supolies of Grad 


< 


less 


n Sor waintaining C 


ago 


CROSS-EXAMINATION 


Grant, IT have written gown 


have 


7 


chronologicel order 


Are you familiar 4 
the Wyoming of ficial 

to the milk 

sell back inte Nebras 


XZ aw 


A. No, ZI am not, 


the Wyoming law 


the eastern border to 


thrdugh- 


e wresent adwinis~ 


- 


respect to 


their handlers 
: a 


not familiar, too” 


7, at-% 
North 


ii Any 


enver would have been sransferred tn our 


Have you on occasion, however, utilized the 
v ? 4 : 


te 


facilities of the North Platte Fairmont plant to accumulate 


at. 


Josds of mi3r? 


Q. You. mentionsd nat z note f mile, there 


is an import contract or agreener ce your Lssociation 


ang the handlers a¢ the present time, is that true? 


A. Yes, 


re 


Q. For the record will you explain how that works. 


- 


fy Yes We have acreed with the handlers to Amport 
~~ ~ 


the milks dusting the st cage season when and if it is needed. 


. da a a) 


And the handlers have agreed to pay the actual costs of 


pas) 


milk plus transportation, plus sexvice charge of 15 cents 


our work and time. fons : i upon the 


~ 
the difference prorated back to hand jler 
rated back to handlers would be the differ. once betwee 
of thenilk plu 


TL price under 


- pan a “ many 5 — i aw 
was written 2: eve to preve 2 Me. Rasey, of 


kicking off milk on the week end or on a Saturday and not 


seven days a week, And we didcntt Sea: 
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XN 
v 
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ee 
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latahta 
LAN > 


are 
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Th 


more economical Tor you 


be in surplus to Denver o: ass I prices? 

A. No, it was 2 commitment we had with the Denver Mids 
Producers we had to ful t541 5, it isn't more economical. 

Q. On Exnibit 351 L note that you list both Hevook, 
Nebraska, end Gordon, Nebraska. I am i Srang Bee those 
two points ure not included in your list of basing s points 
fox figuring location differentials, why those tuo particular 
towns were a n that exhibit, 

to shoir the movement of milk, - 
or the distance between the NeCook, Rebraska, and Denver, 
Colorado--uwell, primerily because there are 
at both places, Hut we Gid not include them in 
points because Chadron would take care of the ae 
Although it might be a little casier in the southern 
we know of no plants uth that would move mil 
not include McCook. 
ect to your Exhibit 32, Mr. Grant, in 
ious prices you have, the right -hand- 


columm on that sheet would indicate that on your pricing 


c haui that Class I milk f.o.b. Denver would 


thee 


saying that price ju Denver is too 


Lng thee would be jucrative Tor 


ron 7 ‘> < ¢ 
Shon are you Sseyang 


e western Nebraska handliczs to go gnto the eastern Colorado 


>s to go into eastera 


Colorado 


Aa le = b) 2° * A 
say certainly a heoneter LOCA 


either onc, covid 


slant under our fr 


Anerees > VE pe an advantage 


-. errr} 


. - =: 
TO OU wWemoevs r¢vainl 


pricing 


and hauling ra 


34 


not too familia 


cost more beeause there is handling ana re 


aS 


forth, ivolved. 

Q. With respect to this Wyoming Order again, Nr. Grant, 
you mey have mentioned this but that order provides for pric- 
ing of milk at the producer level, is that correct? 


A. . Yes, 


@. Does SO price milk at the consumer. level? 


A. Iounderstand it does, 


oe oR 


Q. in Exhibit 38 you have listed prices paid by handlexs 


in the western end of the state or the Panhandle, az we often 


refer to it, prior to the time you took over the producers 


sir. 


or Gig you heve an onpor 
for mill: to producers 
x the Felrmont-Mitchell plant operation to any extent? 


No, L did not. ; 


You don't know how the milk was actually classif! 


the Fairmont Posds Company at 


inte \ Sones 
Wwbe Cite Ae a See 


sic Surplus nt, I would assume the Class I 
allocations would be comparable or the samo as under our order 
or anything, the normal flwid milk products. 2X would assume 
here, and I know in previous testimony I stated 


Fo bw 


Foods disco ued making cottage cheese not tco long ago, I 
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direct attention. Any Gisparity in Class i prices between 
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rt is our feeling, however, that 14 cents is not 
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EXBIBIT OF STATISTICAL MATERIAL 


FOR YNYRODUCTION AT A PUSLIC EEARING 
CONCERNING ORDE 
7OR TEE 


EBRASKA-WESTERN TCWA MARKETING ARDA 


Prepared by the Progran Anelysis Branch, 
MLL Marketing Orders Division, 
Sericultural Merketing Service 

United States Department of Agricluture 
Washington, D. C. 
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[Exhibit 8} 


COMPILATION OF STATISTICAL MATERIAL 


FOR THE 


NEBRASKA-WESTERN ICWA MARKETING AREA 


FEDERAL MILK ORDER NO, 65 


January 1962 through June 1964 


te 


Prevared by the Office of the Market Administrator 
120 No. 69th St. 


Ccezha, Nebraska 
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CLASSIFICATION OF PRODUCER MILK RECEIVED AT POOL PLANTS 


Class T 
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31,057,554 
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31,589,328 
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FAIEMONT FOODS comPaty 
OMAHA, NEBR. 
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* POPULATION FIGURES 


ZONE 1 


__1g60____ 2963 
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NUMBER OF PRODUCERS AND VOLUME OF 2ELK BY STATE AND COUNTY 
(Pooled in Nebraska-Western Lowa Marketing Area) 
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Minnesota: 
Brown 
Cottonwood 
Jackson’ 
Lincoln 
‘Lyon 
Murray 
Nobles 
Pipestone 
Rock 
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Noxton 
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THE AMENDING ORDER REQUIRES PETITIONER 
TO PAY PRICES FOR MILK WHICH ARE NOT 
UNIFORM AS TO ALL HANDLERS IN THE MAR- 


KET AREA IN VIOLATION OF SECTION 8c(5) (A) 
OF THE AGRICULTURAL MARKETING AGREEMENT 


The Zone Price Differentials Are Different 
Prices For Identical Use Classifications 


The Zone Price Differentials Are Not 
Location Adjustments Within The Meaning 
Of The Act. 


The zone price differentials do not 
reflect the cost of transporting milk 
to the core of the market from the 
place at which it is delivered to the 
handler. 


The references to "transportation" costs 
in the Department's decisions are not re- 
lated to costs incurred by handlers in 
transporting milk to the core of the mar- 
keting area. 


The Government's attempts to justify the 
zone price differentials are without merit.. 


THE AMENDING ORDER CONSTITUTES AN 
ECONOMIC BARRIER TO THE MARKETING 
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THE PROCEDURES UNDER WHICH THE 
AMENDING ORDER WAS PROMULGATED 
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IN THE UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 23,808 


FAIRMONT FOODS COMPANY, 
Appellant 
vs. 


CLIFFORD M. HARDIN 
Secretary of Agriculture, 


Appellee 


BRIEF FOR APPELLANT 


STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 


The Secretary of Agriculture has promulgated an amendment to Milk 


Order No. 65 under which handlers in the Central and Western Zones of 
the Milk Order must pay higher es than handlers in the Eastern Zone 
for the same milk. The issues presented for review are as follows: 

(1) Whether these zone price differentials violate the requirement of 


the Agricultural Marketing Agreement Act that milk orders fix minimum 


prices for milk which shall be uniform as to all handlers in the marketing 
area? 

(2) Whether the Department of Agriculture could lawfully justify such 
zone price differentials as "location adjustments " within the meaning of 
the Act? 

(3) Whether these zone price differentials are intended to inhibit 
the marketing of milk by handlers in the Central and Western Zones to 
areas outside their zones in violation of the prohibition in the Act against 
“trade barriers"? 

(4) Whether there is substantial evidence in the whole record in 
support of the findings and conclusions set forth by the Department of 
Agriculture for imposition of the zone price differentials ? 

(5) Whether the Department of Agriculture should be required to re- 
fund to Fairmont all overpayments which it has been required to make under 
the zone price differentials of the Milk Order if the Court concludes that 


these provisions are not in accordance with law? 


REFERENCES TO RULINGS 


The District Court did not issue any opinion, memorandum, findings 
and conclusions, or other oral or written ruling setting forth the basis 
of the judgment presented for review. The District Court did issue an 
order on October 1, 1969 denying plaintiff's motion for summary judgment 


and granting the defendant's motion for summary judgment. (J.A. 10 ) 


This case has not previously been before the Court. 


STATEMENT OF THE CASE 


Nature of the Case 


This is a statutory judicial review proceeding to review a final 
decision of the Secretary of Agriculture in a Department of Agriculture 
proceeding designated AMA Docket No. M65-1 dismissing plaintiff's 
petition for review of an amendment to a Federal Milk Order No. 65 
regulating the handling of milk in the Nebraska-Western Iowa marketing 
area. The provisions of Federal Milk Order No. 65 are set forth at 


7 C.F.R. Part 1065. (J.A.38-40) 


Course of Proceedings 


The administrative proceedings were conducted under section 
8c(15)(A) of the Agricultural Marketing Agreement Act of 1937, as amended, 
7 U.S.C. §608c(15)(A). The decision of the Secretary of Agriculture (acting 
through the Judicial Officer of the Department of Agriculture) dismissing 


Fairmont's petition for review was issued on October 16, 1967. (J.A.12 ) 


Disposition in the Court Below 


A complaint seeking judicial review of the Department's decision 


and injunctive, declaratory and monetary relief was filed in the District 


Court by Fairmont on November 3, 1967. (J.A. 2 ) Jurisdiction in the 


District Court was based on -+the provisions of 7 U.S.C. §608c(15)(B), 

5 U.S.C. §§701-706, 28 U.S.C. §1331, and D.C. Code §11-521. An 
answer to the complaint was filed by the Department on February 8, 
1968. (J.A.7 ) Thereafter, both parties moved for summary judgment, 
and on October 1, 1969, the District Court entered an order granting the 
Government's motion and denying Fairmont's motion. (J.A. 10 ) A 
notice of appeal from this order was filed by Fairmont on November 27, 
1969. Jurisdiction in this Court is based on the provisions of 28 U.S.C. 


§1291. 


STATEMENT OF THE FACTS 


(1) Preliminary Statement 


The Agricultural Marketing Agreement Act, as amended, 7 U.S.C. 
§601 et seq., authorizes the Secretary of Agriculture to issue orders 
regulating the handling of milk and other agriculture commodities. Such 
orders are issued after notice and hearing and must satisfy the standards 
and limitations provided in the law. Under the Act, any handler of milk 
subject to an order may file a written petition with the Secretary of Agri- 
culture for administrative review of the order. Section 8c(15)(A) of the 
Act, 7 U.S.C. 608c(15)(A). The decision of the Secretary on such a 
petition is subject to judicial review in the District Court. Section 8c 


(15)({B) of the Act, 7 U.S.C. §608c(15)(B). 


In this case, a notice was given that the Department of Agriculture 
would hold a hearing on several proposed amendments to Milk Order No. 
65, regulating the handling of milk in the Nebraska-Western Iowa milk 
marketing area. (J.A.4 ) The proceedings following this notice resulted 
in the challenged amendment to Milk Order No. 65 establishing zone 
price differentials within the marketing area. (J.A.32 ) This proceeding 
was designated as Department of Agriculture Docket No. AO 86-A 16, 
and is referred to in this brief as the promulgation proceeding. 

Following the promulgation proceeding, Fairmont filed a petition for 
administrative review by the Secretary of Agriculture. This administrative 
proceeding eventually resulted in the decision by the Judicial Officer 
(to whom the Secretary has delegated his authority), which was challenged 
in the District Court. (J.A.12 ) This proceeding was designated as 


Department of Agriculture AMA Docket No. M65-1. 


In the proceeding before the Judicial Officer, the parties stipulated 


that the record in the promulgation proceeding would constitute the record 
of the proceedings before the Judicial Officer. Specifically designated as 
part of the record were the following: 

(A) The notice of hearing (29 F.R. 9802); 

(B) The transcript of testimony and exhibits; 

(C) The briefs filed by interested parties; 


(D) The recommended decision (29 F.R. 16920); 


(E) Exceptions to the recommended decision and briefs in support 
thereof; 
{(F) The final decision and Order for a referendum (30 F.R. 1857); 
(G) The Order amending the Nebraska-Western Iowa Marketing 
Order (30 F.R. 2522). 
These documents, together with the pleadings in the proceedings 
before the Judicial Officer were filed by the Department in the District 


Court and constitute the administrative record in this case. 


2) The Decision in the Promulgation Proceedin 


At the time of the publication of the Notice of Proposed Amendments 


to Milk Order No. 65 (29 F.R. 9802), the Order was applicable to the 


area now designated as the Eastern and Central Zones of the marketing 


area. Section 1065.51 of the Order provided for a uniform price for Class I 
milk consisting of the basic formula price plus $1.40 per hundredweight. 
7 C.F.R. §1065.51 (Rev. Jan. 1, 1965). The Order also provided at that 
time in section 1065.53 for location adjustments to handlers for milk re- 
ceived from producers at a pool plant located more than 80 miles from 
certain designated cities in the marketing area. 7 C.F.R. §1065.53 (Rev. 
Jan. 1, 1965)(J.A. 40) 

The Notice of Hearing on Proposed Amendments included three amend- 
ments proposed by the Nebraska-Iowa Nonstock Cooperative Milk Associa- 


tion. The first proposed an enlargement of the marketing area to include 


the area now designated in the Order as the Western Zone. (J.A.13 ) 
The second proposed to make applicable to the expanded marketing area 


the uniform Class I price provisions of section 1065.51 of the Order. 


(J.A. 14 ) The third proposed a revision of section 1065.53 of the 


Order, designated "location adjustments to handlers." Under this re- 
vision, "location adjustments" of 15 and 40 cents respectively would 
be imposed on all milk received from producers in the Central and Western 
Zones of the marketing area. (J.A. 14) 

The Department's decision and Amending Order added the Western 
(Panhandle) portion of Nebraska to the marketing area, designated the 
new area as the Western Zone of the marketing area, and divided the prior 
area subject to the Order into an Eastern Zone and a Central Zone. (J.A.32 ) 
However, the decision did not extend the uniform price provisions of sec- 
tion 1065.51 to the expanded marketing area. Neither did it adopt the 
proposed amendment to section 1065.53 with respect to "location adjust- 
ments to handlers." In place of these proposals, the Amended Order revised 
the Class price provisions of the Order to provide price differentials for 
Class I milk in the Central and Western Zones. Specifically, the Amended 
Order provided in section 1065.51 that the Class I price shall be "the 
basic formula price for the preceding month plus $1.40 for pool plants 
located in the Eastern Zone; plus $1.55 in the Central; and plus $1.80 


in the Western Zone." 7 C.F.R. §1065.51(a)(Rev. Jan. 1, 1966) (J.A. 39 ) 


The Department's decision promulgating the Amending Order 
contains an extensive discussion of the Class I price differentials. 
The decision concludes that these differentials for Class I milk had 
to be substituted for the uniform price which had prevailed throughout 
the area for two reasons: (1) because the uniform price "does not re- 
flect the cost of moving milk from the areas where supplemental supplies 


must be obtained," and (2) because the uniform price does not "reflect 


a proper alignment with other markets in the vicinity." (J.A. 36 - 7) The 


“other markets" referred to in the decision were the adjacent Eastern 


Colorado and Black Hills marketing areas. (J.A.37 ) 


(3) The Judicial Officer's Decision 


The decision of the Judicial Officer dismissing Fairmont's objec- 
tions to the Amending Order adopted verbatim the findings of the decision 
in the promulgation proceeding. (J.A.15 - 22) 

The Judicial Officer rejected Fairmont's contention that the zone 
pricing amendment was invalid because it created prices for the same use 
classification of milk (Class I) which were not uniform as to all handlers 
in the marketing area. He concluded that the zone price differentials for 
Class I milk qualified as "location adjustments" and that their imposition 
was within the discretion of the Secretary. (J.A.24 ) In the language of 


the decision (J.A. 26 - 7): 


"Tt is concluded on the basis of the matters set forth in the 
pertinent decision of the Secretary that the contested location 
differentials, that is, section 1065.51(a), constitute a valid 
and reasonable exercise of administrative discretion. [citing 
cases] ‘The background and legislative history of the Agri- 
cultural Marketing Agreement Act of 1937, as amended, leaves 
no doubt that Congress gave the Secretary broad discretion in 
its administration.’ [citing Queensboro Farm Products, Inc. v.- 
Wickard, 137 F.2d 969, 977 (2d Cir. 1943)] The ‘terms of 
the Order are largely matters of administrative discretion’ and 
the technical details ‘are left to the Secretary and his aides.' 
Stark v. Wickard, 321U.S. 288, 310 (1944). The responsibility 
of selecting the means of achieving the statutory policy and 
the relationship between the remedy selected and such policy 
are peculiarly matters for administrative competence. (citing 
cases]" 


The Judicial Officer also rejected Fairmont's contention that the 
findings in support of the Amending Order were not supported by the evi- 
dence presented at the promulgation hearing. (j.A. 27 ) The decision 
states that the basic reasons for the adoption of the disputed zone pricing 
differentials were that "the Class I price in the western portion of the 
marketing area as proposed to be extended 'does not reflect a proper 
alignment with other markets in the vicinity’ (30 F.R. 1861) and that such 
price does not include or reflect the cost of moving supplemental milk in 


the months of short supply from the supply areas where such milk must 


be obtained." (J.A. 27) These findings, the Judicial Officer concluded, 


were “amply" supported by the record. (J.A. 27 ) 
Finally, the Judicial Officer rejected Fairmont's contention that the 


Class I zone pricing provided in the Amending Order constituted a "trade 


barrier" to the marketing of milk from the Western and Central Zones into 


the Eastern Colorado and Black Hills marketing areas and into the Eastern 


Zone. (J.A. 29 ) The decision attempts to distinguish the zone price 


differentials from the compensatory payment provisions invalidated by the 
Supreme Court in Lehigh Valley Cooperative Farmers, Inc. v. United States, 
370 U.S. 76 (1962) with the explanation that (J.A.29 ): 

"We are not here concerned with the disposition of nonpool 


milk by an otherwise unregulated handler, but with location dif- 
ferentials which are applied to a fully regulated handler and 


which are 'based upon actual differences in the value of milk in 
different parts of the marketing area.'" 


Fairmont's other objections to the Amended Order and the procedures 
under which it was adopted also were completely rejected by the Judicial 


Officer. (J.A. 31 ) 


(4) The Evidence With Regard to the Amending Order 


Several witnesses appeared at the hearing pursuant to the Notice of 
Proposed Amendments to the Milk Order and a number of exhibits were 
introduced with respect to the production and distribution of milk in the 
marketing area. 

{a) The Coop's Testimony 

The principal witness in favor of the proposed amendments was Mr. 
Willard J. Grant, General Manager of the Nebraska-Iowa Non-Stock Co- 
operative Milk Association. Mr. Grant testified that the Coop represented 
approximately 1500 Grade A dairy farmers in Nebraska, northern Kansas, 


and western Iowa, and two or three in Wyoming and marketed milk for 


its producer-members to various plants located throughout the Nebraska- 
Western Iowa milk marketing area. (Tr. 22;J.A. 48 ) 

The Coop's facilities for marketing milk are located in the Eastern Zone 
of the marketing area in Norfolk and Grand Island, Nebraska. The Norfolk 
facility was for the handling of surplus milk from the Coop's Grade A pro- 
ducers and for manufacturing Grade A powderandbutter. (Tr. 22-23; J.A.48) 
The Grand Island facility was used as a receiving or transfer station. 

(Tr. 24; J.A.49-S0) There is a continuous movement of milk from the Coop's 
receiving station in Grand Island to its manufacturing milk facilities in 
Norfolk. (Tr. 24; J.A, 50 ) 

The Coop's Grand Island facility serves as the gathering point for 
imported milk purchased by the Coop. (Tr. 25; J.A50-51) In addition, the 
Coop exported milk from Grand Island to the Denver Milk Producers As- 
sociation at Denver, Colorado. (Tr. 26; J.A.51 ) In some months, the 


Coop "qualified" some of its member producers directly in the Denver 


Market. (Tr. 26;J.A.51 ) At the time of the hearing, the Coop was not 


exporting any Grade A milk to other markets, but it was anticipated that 
such exports would resume in the future. (Tr. 26-27; J.A.52 ) 

Mr. Grant testified that the Coop represented 34 of the 40 producers 
in the eleven Panhandle (Western Zone) counties which the Coop proposed 
be added to the marketing area. (Tr. 29-30; J.A.54 ) Three of the six 
non-member producers in this area were located in Sheridan County and 


sold their milk to the Sheridan Dairy at Gordon, Nebraska in the Western 


Zone. (Tr. 30;J.A. 54 ) The other three non-member producers were 
located in Kimball County and sold their milk to the Kimball Dairy at 
Kimball, Nebraska, also in the Western Zone. (Tr. 30;J.A. 54 ) 

Mr. Grant identified all of the handlers in the Western Zone and 
described the source and distribution of milk. (Tr. 30-31; J.A.54-55) 

He testified that the Fairmont Foods plant at Mitchell was strictly a 
"fluid operation" which distributed in a rather wide area in the Panhandle 
(Western Zone). (Tr. 3-132; J.A. 56 ) It purchased its complete supply 
of milk from the 34 Coop member- producers in the Western Zone. (Tr. 32; 
J.A.56-7 ) Mr. ‘Grant stated that "normally the local producers would 

be of sufficient supply" to Fairmont. (Tr. 33; J.A. 56-7 ) 

The Kimball Dairy obtained its milk from the three non-member pro- 
ducers referred to earlier and from the Coop only ona "very limited basis." 
(Tr. 33-34;J.A.57 ) The Platte Valley Creamery purchased its entire supply 
of milk from local member- producers and its distribution was primarily 
in and around Scottsbluff County in the Western Zone, where it is located. 
(Tr. 14;J.A.58 ) Moore's Dairy was a producer-distributor which dis- 
tributed its own milk in the local area and did not buy milk from any other 
producers. (Tr. 35; J.A. 59 ) The sources of milk for the Sheridan Dairy 
were the three non-member producers in Sheridan County and local Coop 
producers, and its distribution also was primarily local. (Tr. 36;J.A. 60 ) 


The Staska Dairy at Chadron in the Western Zone likewise obtained its 


milk locally and distributed it ina local three-county area. (Tr. 36-37; J.A.60) ri 
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The Baynes Dairy at Bridgeport (in the Western Zone) was a producer- 
. distributor, producing and distributing its own milk in the local area. 
(Tr. 37-38; J.A. 61-2 ) In terms of volume, Fairmont was the largest 
. handler, followed by Kimball Creamery and Staska Dairy. (Tr. 39; J.A. 62-3) 
In addition to the local handlers, Mr. Grant testified that other 
~\ handlers from outside the area were distributing milk in the Western 
Zone. (Tr. 39-47; J.A.63-71) Specifically, he identified these other 
v handlers as the Beatrice Foods Company, the Safeway Company and the 
\ Borden's Dairy, which were regulated under the Eastern Colorado Milk 
” Order, the Fairacres Dairy at Grand Island, Nebraska in the Eastern Zone, 
the Fairmont Foods Company at North Platte in the Central Zone and the 
Ys Roberts Dairy at Lincoln, Nebraska in the Eastern Zone. ‘ 

(Tr. 39-47; J.A.63-71) Mr. Grant 
roughly estimated that of the total sales in the Western Zone, 50 per cent 
would be by the handlers located outside the area. Of the 50 per cent by 
handlers located outside the area, Mr. Grant estimated that 30 per cent 
would be by handlers subject to the Eastern Colorado order and 70 per 
cent by handlers located in the other zones in Nebraska. (Tr. 53; J.A.73 ) 
There was no milk moving into the area from the adjacent Black Hills 


(Tr. 54; J.A.73 ) 


marketing area. 
On the question as to whether handlers in the Western Zone were 


making sales outside the Western Zone, Mr. Grant first stated that it 


was "possible" that some "at times" moved milk into the State of Colorado, 
but he later admitted that he knew of no handlers in the Western Zone who 
were shipping milk into either the Eastern Colorado or the Black Hills 
marketing areas. (Tr. 35, 37, 57-58;J.A.59  ) 

Mr. Grant contended in his testimony that the Western counties should 


be added to the marketing area because of the competition in the area be- 


tween handlers that were both regulated and unregulated. (Tr. 49; J.A.72 ) 


He indicated that unless all the handlers making sales in the area were 
regulated, particularly the two buying from non-member producers, the 
Coop would notibe "sure whether there is equalization from the competitive 
standpoint or not." (Tr. 49;J.A.72 ) 

Mr. Grant presented two exhibits describing milk transfers between 
the Central Zone ard the Coop's Grand Island facility in the Eastern Zone 
(Exhibit 28), and between the Western Zone and the Grand Island facility 
(Exhibit 29). (J.A. 179,180) 

Exhibit 28 indicated that total receipts from producers in the Central 
Zone in 1963 was 32,338,278 pounds and in the first six months of 1964 
was 17,132,507 pounds. Milk transfers from the Central Zone to Grand 
Island in 1963 occurred in every month and totalled 11,085,388 pounds. 

In the first six months of 1964, such transfers totalled 5,384,648 pounds. 
On the other hand, milk transfers in the other direction, from Grand Island 
to the Central Zone totalled only 222,016 pounds in all of 1963 and 424,560 
pounds in the first six months of 1964. In addition, while there were sub- 


stantial transfers of milk from the Central Zone to Grand Island in every 
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month of 1963 and 1964, there were no transfers at all in the other 
direction in nine of the 18 months covered. (J.A.179 ) 

Exhibit 29 showed an even greater contrast in transfers to and from 
the Western Zone. According to this exhibit, total receipts from pro- 
ducers in the Western Zone in 1963 were 14,429,550 pounds and in the 
first six months of 1964 were 8,338,564 pounds. Milk transfers from 


the Western Zone to Grand Island in 1963 occurred in every month except 


January and totalled 2,051,101 pounds. In the first six months of 1964, 


such transfers totalled 927,828 pounds and occurred in every month 
without exception. On the other hand, there were no transfers at all in 
the other direction (from Grand Island to the Western Zone) at any time 
during this period. (J.A. 180 ) 

Mr. Grant contended that he knew of several loads of milk being trans- 
ferred from the Coop's Grand Island receiving station to Fairmont's plant 
in North Platte in the Central Zone in the fall of 1964 and in early 1963. 
(Tr. 204-205; J.A.88 ) He admitted, however, that such transfers 
could have been occasioned by the fact that the Coop moved milk from 
member- producers located in the Central Zone into the Denver market when 
the Coop had sales in the Denver market, rather than because of the de- 
mands of the North Platte plant itself. (Tr. 205-206; ]J.A.89 ) 

Mr. Grant also testified that the transfers shown from the Western 


Zone (and presumably from the Central Zone) to the Grand Island receiving 


station represented milk that "wasn't needed in the western section of 
the State." (Tr. 207; J.A.90 ) When such milk was received at Grand 
Island, it would be disposed of at the Coop's Norfolk manufacturing plant 
or be channeled into pool plants at Omaha or Lincoln in the Eastern Zone. 
(Tr. 207; J.A. 90 ) 

Another exhibit offered by Mr. Grant described the Coop's imports 
from all sources during 1963 and the first six months of 1964 and its ex- 


ports during this same period to the Denver Milk Producers Association 


(Exhibit 30). (Tr. 209; J.A.91 ) The imports came primarily from milk 


associations in Sioux City, Iowa, St. Paul, Minnesota and Eau Clair, 
Wisconsin. There were no Coop exports to any milk marketing area other 
than Denver during this period. The exports to Denver normally originated 
at Grand Island, although occasionally some of it was shipped directly 
from producer-members in the Central Zone. No milk ever was moved to 
Denver from any producer farms in the Western Zone. Mr. Grant explained 
that it was “hard to gather milk from the Nebraska Panhandle [Western 
Zone] and move it," that the Coop would "divert North Platte [Central 
Zone] milk into Grand Island and reload it and take it to Denver," and 
that it is "more convenient to collect it at Grand Island even though 

there is additional transportation because this is where the bulk of the 


volume is." (Tr. 211; J.A. 93 ) The total volume of the Coop's exports 


to Denver during 1963 was 7,146,941 pounds and during the first six 
months of 1964 was 1,735,581 pounds. (J.A.181 ) 

Exhibits 32-36 introduced by Mr. Grant contained a comparison of 
Class I milk prices in the Eastern Colorado and Black Hills orders and 
the proposed Western and Central Zones. (J.A. 94-100) 

Mr. Grant testified that consideration was given to the cost of 
transporting milk in connection with the proposed zone pricing. (Tr. 229; 
J.A.103) He estimated that the 15 cent differential proposed for the Cen- 
tral Zone handlers would reflect the costs of hauling from Grand Island to 
the Central Zone and that the 40 cent differential proposed for the Western 
Zone would reflect similar hauling costs from Grand Island to this area. 
(Tr. 230; J.A. 103-4) At one point, he contended that it was a “rule of 
thumb" that fluid milk tends to increase its price as it moves westward 
from the areas of surplus production. (Tr. 231; J.A.104 ) 

The basic justification offered by Mr. Grant for the proposed zone price 
differentials was that it was "absolutely necessary to maintain proper 
alignment between the marketing areas west and north of us" : namely, 


the Eastem Colorado and the Black Hills marketing areas. (Tr. 201; 


J.A. 85 ) He contended that unless Class I prices in the Nebraska 


marketing area were kept in line with those under the Black Hills and 
Eastern Colorado orders, the handlers in the Black Hills and Eastern 


Colorado areas would be "at a competitive disadvantage." (Tr. 231-232; 


J.A. 105 ) He stated that it was economically feasible to move milk from 
North Platte in the Central Zone or Scottsbluff in the Western Zone into 
cities under the Eastern Colorado order and that Fairmont actually had 
made such deliveries from its plant in the Central Zone into Sterling, 
Colorado, under a school milk contract. (Tr. 232; J.A.106 ) At the same 
time, Mr. Grant:conceded that his own exhibits showed that regulated 
handlers from the Eastern Colorado area were selling milk into the Western 
Nekraska area and that whatever price differences existed between the 
areas had not been a deterrent to sales by the Denver handlers in Western 
Nebraska. (Tr. 245; J.A.116 ) He also admitted that the prices producers 


received under the Nebraska order would not be affected by whether handlers 


under any Milk Order decided to sell outside their area. (Tr. 245; J.A.116-7) 


Mr. Grant indicated in his testimony that equalization of prices be- 
tween Eastern Colorado and Western Nebraska handlers would discourage 
Class I sales by the Coop's producer-members into Eastern Colorado. 

(Tr. 247; J.A.118) He justified this by the assertion that the Coop was 
"interested in maintaining" existing price levels in Eastern Colorado and 
Black Hills: “We are not interested in lowering prices to producers under 
any circumstances." (Tr. 247; J.A.118) This was true, Mr. Grant indicated, 
even though the Coop did not have any producer-members in Colorado and 
even though sales by Eastern Colorado handlers in the Western part of 
Nebraska were sales that were being taken away from the Coop's own pro- 


ducers in Nebraska. (Tr. 247; J.A.118 ) 


Mr. Grant asserted that adoption of the Coop's zone pricing proposals 


together with the addition of the new territory to the marketing area would 
tend to contribute to "orderly and stable marketing." (Tr. 234: J.A.107) 
However, he conceded on cross-examination that the market was already 
“fairly orderly" and that his reference was to "potential" disorder in the 
future. (Tr. 243; J.A,114-5After further questioning, he also discounted 
chances of a price war since all handlers were already paying member- 
producers order prices and stated: "Where we made our mistake was back 
in February of 1963 when we didn't insist on something higher than order 
prices then under Nebraska-Western Iowa." (Tr. 244; J.A.116 ) 

Joining with Mr. Grant in the plea for higher prices in the Central and 
Western Zones were representatives of the Black Hills Milk Producers and 
the Denver Milk Producers. 

(b) Testimony in Behalf of the Black Hills Producers 

Mr. Lee Herdina, Manager of the Black Hills Producers in Rapid City, 
South Dakota, stated he was particularly interested in the proposed 40 cent 
differential in the Western Zone since otherwise the handlers in this Zone 
could "enter the Black Hills marketing area and compete with Black Hills 
handlers in the distribution and sale of fluid milk products without penalty." 
(Tr. 251-252; J.A. 122 ) He pointed out that the Black Hills marketing 
area had been under regulation for many years and that the Black Hills 
order "was established at a time when milk or milk products moved less 


freely from state to state and region to region." (Tr. 252; J.A.122 ) 


He described this as a period when "consumers were completely dependent 
upon local producer milk." (Tr. 252; J.A. 122 ) 

Mr. Herdina urged that "Class I prices under adjacent market orders 
should be as closely aligned as possible so one group of handlers will 
not enjoy a competitive advantage over those regulated under the order." 
(Tr. 255; J.A. 125 ) He contended that establishing a zone price in the 
Western Zone at any lower level than proposed "could undermine the economy 


of the dairy farmers in the Black Hills market, if not destroy it entirely." 


(Tr. 255; J.A. 125 ) He concluded his statement by urging that a "Class I 


price be established in Western Nebraska that will also take into considera- 
tion the interest of the Black Hills producers and handlers in the light of 
their close association with the Nebraska-Western Iowa marketing order." 
(Tr. 256; J.A. 126 ) 

On cross-examination, Mr. Herdina admitted that at present, there was 
more disparity between Class I prices in Eastern South Dakota and the Black 
Hills order areas than between Western Nebraska and Black Hills. (Tr. 256; 
J.A. 126 ) Nevertheless, he had failed to appear one week before the 
August hearing in this case at a hearing in Sioux Falls to consider amend- 
ments to the Easter South Dakota order. (Tr. 256; J.A. 126 ) He also ad- 
mitted that a sizeable amount of Class I sales in the Black Hills area was 
being made by an Eastern South Dakota regulated handler, while no Nebraska 
handlers in any part of Nebraska, regulated or unregulated, were making 


sales into any part of the Black Hills marketing area. (Tr. 257; J.A.127 ) 


(c) Testimony in Behalf of the Eastern Colorado Producers: 


The representative of the Denver Milk Producers Association was 
Chet Davidson, the Association's manager. He contended a "any 
dis parity in Class I prices between adjacent market orders provides for 
competitive advantages among handlers and is to be avoided teas all 
possible." (Tr. 263; J.A.130) Under his calculations, the Conran Zone 
differential in Nebraska should have been 31.5 cents per hundredweight 
rather than the 15 cents proposed by the Coop. (Tr. 264; J.A. ee ) But 
even Mr. Davidson had no complaint about the 40 cent differential in the 
Western Zone, saying this would achieve proper price alignment. (Tr. 265; 
J.A. 132) He closed his statement with the warning that ~Tielestablishment 
of lower Class I prices in either of these two areas I have mentioned would 
pose a serious threat to the Eastern Colorado market. It could: undermine the 
economy of the dairy farmers in Eastern Colorado and seriously affect the 
economy of the entire region." (Tr. 266; J.A. 132 ) | 

Despite these dire forecasts, Mr. Davidson admitted on cross- 
examination that Eastern Colorado handlers were making substantial sales 
in the proposed Western Zone of Nebraska and that handlers in the Western 
Zone were not selling any milk in the Eastern Colorado pein area. 
(Tr. 267-268; J.A.133-4) He also admitted that the only handler in the 
Central Zone who sold milk in Eastern Colorado, Fairmont, was making no 
sales at the time of the hearing and had made sales only under a school 
milk contract. (Tr. 268; J.A. 134) The only area of SSuCATOA, Mr. 


Davidson admitted, between handlers in Eastern Colorado and handlers 


in other parts of Nebraska were for sales in the proposed Western Zone. 
(Tr. 269; J.A.135 ) 

Mr. Davidson was asked in cross-examination whether adoption of 
his proposals and approach would not make it necessary to reprice milk 
in Eastern Nebraska as well. He responded: "I think there might be some 
consideration given to this matter, yes." (Tr. 270; J.A.136 ) When it 
was suggested that from Eastern Nebraska, he would have to go to Des 
Moines and Waterloo and Cedar Rapids, and "clear back to Chicago," 
he responded: "I think there is a possibility, although I haven't explored 
it." (Tr. 270;J.A.136 ) 

(d) The Handler's Testimony 

The principal witness to appear in opposition to the proposed amend- 
ments was Mr. Hal Rasey, Fairmont's Procurement Manager. Mr. Rasey 


pointed out that while Nebraska milk production had been increasing in 


the Western portions of the area, the population was growing at a propor- 


tionately higher rate in the East. (Ex. 39; J.A.184-6) Population 


growth in the Eastern Zone, for example, was 6.49 percent between 1960 
and 1963, but only 2.55 percent in the Central Zone and 2.5 percent in 
the Western Zone. (Tr. 302;J.A.149 ) At the present time, an estimated 
1,138,794 persons (85.27 percent of the State's population) are in the 
Eastern Zone, while only 89,753 persons (6.72 percent) live in the Central 


Zone, and 106,995 (8.01 percent) live in the Western Zone. (J.A. 186 ) 


Mr. Rasey testified that Fairmont's plant in the Central Zone sold 


43.49 percent of its production in the Eastern Zone, 41.317 percent in 


the Central Zone, and 8.833 percent in the Western Zone. (Exhibit 39; 


J-A.150 ) He also testified that all of Fairmont's sales from its plant in 
the Western Zone was in counties in that area. (Exhibit 39; J.A. 150 ) 
Only 2.113 percent of Fairmont's total sales were in the Eastern Colorado 
market area (all of which was from its North Platte plant in the Central 
Zone) and none of its sales were in the Black Hills marketing area. (Tr. 
310-311, 314;J.A. 161 ) 

Mr. Rasey also pointed out that there were "surplus supplies" of milk 
in the Central and Western Zones, and that it was only because of economic 
factors that the Coop imported milk from east of the normal production area 
to supply handlers in the Eastern Zone. (Tr. 304; J.A.151 ) 

Based on actual receipts, it was shown that the potential production 
of producers in the Western Zone was 16,337,165 pounds in 1964. (Exhibit 
39; J.A. 153 ) In addition, Mr. Rasey testified that in the last month 
before the hearing, July 1964, milk receipts from producers from three 
counties in the Central Zone were almost equal to the use of producers milk 
by Fairmont at its plant in the Central Zone. (Tr. 330; J.A. 169 ) Mr. Rasey's 
testimony established that producers were producing enough milk to take 
care of the needs of Fairmont's Central Zone plant and that "there is no 


need for supplying milk from other areas." (Tr. 330; J.A.170 ) In actual 


fact, all milk was received by Fairmont at its North plant in the Central 
Zone directly from producers with the possible exception of one load of 
milk transferred by the Coop from its Grand Island facility. (Tr. 330-331; 
J.A.170 ) 

Mr. Rasey pointed out in his testimony that the Fairmont plants at 
Mitchell in the Western Zone and North Platte in the Central Zone were 
the only large plants operating in these Zones. (Tr. 307; J.A. 154) He 
also pointed out! that the area's surplus milk supplies were in the Western 
end of the production area and that Fairmont, by moving 43.94 percent of 
its sales from its plant in the Central Zone into the Eastern Zone at its own 
expense was contributing to the earnings of the Coop's producer-members . 
(Tr. 307; J.A. 154) The same was true of the extra costs Fairmont was in- 
curring on milk Fairmont had been buying from a few producers under the 
Wyoming order. (Tr. 307; J.A. 154 ) 

Mr. Rasey also indicated that under the Coop's agreement with its 
producer-members, each producer-member was paid a blend price for milk 
regardless of his location. (Tr. 308; J.A.155 ) In view of this practice, 
the actual benefit to any one producer of the Zone price differential in the 
Western Zone would be less than one cent per hundredweight. (Tr. 308; 


J.A. 155 ) 


Mr. Rasey summarized sales by handlers in each of the Western Zone 
: r) 


counties in Exhibit 40 (Tr. 317; J.A.163 ), and in each of the Central Zone 


counties in Exhibit 41. (Tr. 318; J.A.163 ) Mr. Rasey pointed out that 
these figures showed "considerable activities" in the Western Zone by 
handlers in the Eastern Zone and by handlers under the Eastern Colorado 
order and observed that "price has been no deterrent to handlers in moving 
milk long distances both east and west." (Tr. 324; J.A. 167 ) 

Another witness at the hearing opposed to the proposed amendments was 
Mr. Leslie Chaffen, representing Gillette Dairy, Inc., which had a plant 
in Chadron, Nebraska in the Western Zone. Mr. Chaffen expisined that 
much of his Company's competition for sales in the Western Zone was from 
handlers bringing milk from the Eastern Zone which under the zone differen- 
tials would be purchased at a lower price. (Tr. 278; J.A.136- 7) He stated 
that if the zone price differentials were established, his Company "will 
seriously consider the closing of the plant at Chadron, Nebraska." (Tr. 
279; J.A. 137 ) As a result, the present producers would either have to be 


terminated or sold as surplus or hauled back to Eastern Nebraska." (Tr. 


279; J.A. 137 ) This, Mr. Chaffen pointed out, "would have a serious 


effect on the economy of the area." (Tr. 279; J.A. 137 ) 

Testimony also was presented against the proposals in behalf of 
Mr. Sid Dallas, Manager of the Platte Valley Creamery at Scottsbluff, 
Nebraska, in the Western Zone. In his statement, Mr. Dallas pointed 
out that any disorderly marketing conditions in the Panhandle {Western 


Zone] area were caused by handlers from other parts of Nebraska entering 


the market and that a zone price increase would serve to give these 
handlers a "further incentive to invade our local markets." (Tr. 282; 
7.A.139 ) After noting that he was a small businessman, Mr. Dallas 
complained about the inconsistent policies of different government agencies 
working to help and to destroy the small businessman at the same time. 


(Tr. 282; J.A. 139-140) 


(5) Background of the Marketing Order 


Milk Order No. 65, prior to its amendment in this proceeding, was 
established in 1961 by the merger of the Platte Valley, Nebraska (Central 
Zone) and Omaha-Lincoln-Council Bluffs (Eastern Zone) marketing areas. 
(23 F.R. 9717) In the 1961 proceedings, as in this proceeding, a proposal 
was made to the Department that a 15 cent Class I zone price differential 


be provided for milk delivered to plants in the Platte Valley (Central Zone) 


marketing area. However, the Department rej ected this proposal and the 


1961 merger Order maintained the uniform Class I prices which then pre- 
vailed throughout the marketing area. 

The Department's 1961 decision rejecting the proposed zone price dif- 
ferential points out that the uniform level of Class I prices "appears to be in 
accord with local supply-demand conditions ". that "total supplies of fluid 
milk for both . . . markets have been in reasonable balance with the com- 
bined Class I sales"; and that "prices which have prevailed in the area 


proposed for a 15 cent per hundredweight increase in the Class I price have 


attracted an adequate supply of milk." The Department also found in 


this 1961 proceeding that "there is substantial sales competition between 
handlers in the two markets" and that "a single marketwide pool will... 
return to all producers uniform prices reflecting the Class use of milk 

in what has become a common sales and supply area." (j.A.43 ) 

An earlier Department decision in 1958 (23 F.R. 948) prior to the merger 
of the Central and Eastern Zones, rejected a similar proposal that the Platte 
Valley (Central Zone) Class I price should be 10 cents per hundredweight 
higher than the Omaha-Lincoln-Council Bluffs (Eastern Zone) Class I price. 
At the time of this 1958 decision, as at all times thereafter until adoption 
of the present Order, the Platte Valley and Omaha-Lincoln-Council Bluffs 
Class I prices were identical. 

In its decision in the 1958 proceeding, the Department pointed out 
that uniform Class I prices in the two marketing areas would "develop and 


maintain" an adequate supply for local needs." It found that “each market 
will tend to attract the milk from its present milkshed when Class I prices 
in the two markets are equal"; that "unless the two markets are kept 
closely in line, such handlers {handlers operating plants under both orders] 
could rearrange their operations to take advantage of price differences 
whereas the purely local handlers would be unable to do so"; that "there 


is substantial eastward distribution from the North Platte plants, in com- 


petition with those located in the Grand Island-Hastings-Holdrege-Kearney 


portion of the market"; and that a “10-cent higher Class I price would 


2 competitive disadvantage with respect 


sroceeding refers to these 
price differentials. The decision notes 
that such a Gifferential was denied in 1958 because the "North Platte plants 
had substantial eastward distribution and they would, therefore, be ata 
competitive disadvantage with respect to such sales," and was denied in 


1961 T ded that no increase was appropriate since prices 


equal to those in Omaha had attracted an adequate supply of milk." (J.A.37 ) 


The contrary decision in this proceeding was made despite the fact 
that the conditions leading Jenials of zone pricing proposals in 1958 and 


1961 were basically unchar The reason given for this change in position 


was the Department's view that such differentials were now required to es- 
tablish price alignment with adjacent marketing areas in Eastern Colorado 
and Black Hills. In the language of the decision Uae Ve 


"It ig evident, therefore, that there must be proper align- 
ment of prices between handlers located in Western Nebraska 
and thosé regulated under the Eastern Colorado order. If the 
Nebraska prices are too low relative to those in Eastern Colo- 
rado, Order 137 handlers would be at a competitive disadvan- 
tage for sales within their own marketing area. Also, dairy 
farmers who constitute the local supply for Western Nebraska 
handlers 'would be encouraged to become associated with the 
Eastern Colorado pool to take advantage of the higher prices hee 


The decision makes similar reference to the relationship between 


the Nebraska and Black Hills market areas and makes it evident that 


the zone prices were intended to discourage sales in the future of milk 
from Central and Western Zone handlers and producers into the Black 


Hills as well as the Eastern Colorado market areas. (J.A. 37 ) 


(6) Subsequent Amendments to Milk Order No. 65 


Following the filing of the Complaint in this case, Milk Order No. 65 
was again amended by the Department, effective May 1, 1968, 33 FR, 
6624, 

The 1968 amendments continue the system of zone pricing within the 
marketing area. However, they eliminate the former westem Zone and com- 
bine the counties in this Zone with those in the former Central Zone. These 
two Zones, plus 13 other counties formerly in the Eastern Zone, are now 
designated as Zone 3 under the Order and the previous Class I price dif- 
ferential of $1.55 for the Central Zone is not applicable to all of Zone 3. 
The differential of $1.40 which existed in the Eastern Zone is continued and 
this general area is now designated as Zone 1. Anew Zone 2 is established 
composed primarily of a new area added to the marketing order for which a 
differential of $1.30 is provided. 

The Department in the 1968 proceeding rejected a proposal to eliminate 
zone pricing in the marketing area and to restore a uniform Class I price. 
However, the 1968 decision does eliminate the previous Class I differential 
in the Western Zone by eliminating the Western Zone as a separate Zone. 


The Department's decision notes with respect to the Western Zone that 


since the 1965 amendment ta the Order, the number of producers located 
plants located in the Western Zone had been reduced from 5 to 3. The three 
, the decision states, “use less than 20 
niik available from these producers" and "milk in 
excess of the fluid needs in this area must be moved to plants located in 
the east." Under these circumstances, the decision concludes, "Class I 
prices in the Nebraska Panhandle [the Western Zone] should not be main- 
ined at a level higher than that which prevails in the Zone to the east." 
(33 F.R. 6054) 
eason given for rejecting the proposal to eliminate the zone 
orice differential in the Central Zone (now Zone 3) was the desire to prevent 
"a serious misalignment of prices between handlers located in the Central 


' 


Zone and handlers regulated by the Eastern Colorado order." As already 
noted, the 1968 amendments establish a differential for the new Zone 2 


which is 10 cents lower than that which is applicable to Zone 1 (which, 


the decision recognizes, "includes the primary consuming centers in the 


market"). The justification given for this differential is that it will pre- 


serve "the general location utility value of milk in Zone 2." 


(33 F.R. 6053) 


SUMMARY OF ARGUMENT 


This proceeding challenges an amendment to Milk Order No. 65 
which requires handlers in the Central and Western Zones established in 
the marketing area to pay 15 and 40 cents more than handlers in the 
Eastern Zone for identical Class I milk. The issue before the Court is 
whether these Zone price differentials violate the provisions of the Agri- 
culture Marketing Agreement Act which specify the terms and Gondisions 
which may be included in such marketing orders. 

Specifically, Fairmont contends that the Zone price differentials 
result in prices for identical use classifications of milk (Class I) which 
are not "uniform" as to all handlers as required by section 8c(5) (A) of the 
Act and which cannot be upheld as "location adjustments" as that term is 
used in subparagraph (3) of section 8c(5)(A) of the Act. 

The "adjustment" provisions of the Act have been considered in 
two recent decisions striking down other milk order differentials promulgated 
by the Department of Agriculture, Zuber v. Allen, U.S. App. D.C. 

, 402 F. 2d 660 (1968), affirmed U.S. | (1969), and 
Blair v. Freeman, 125 U.S. App. D.C. 207, 370 F. 2d 229 (1966). These 
decisions make it clear that the adjustment provisions of the Act are intended 


to permit variations in the uniform price of milk only where necessary to 


reflect actual costs incurred in the handling of milk ina marketing area. 


They specifically reject the teasoning of the Judicial Officer's decision 
in this case that differentials may be devised by the Department as a 
matter of administrative discretion. 

The "location adjustments" permitted under the Act are for trans- 
portation costs incurred by handlers in moving milk from their plants to 
the core of the marketing area. The Zone price differentials in this case 
are not based on any such considerations. Instead they are based on the 
theory that milk in this marketing area has a “higher value" as it moves 
from east to west and the differentials are designated in the Order as 
different Class I prices for handlers in the three Zones, rather than as 
location adjustments. In effect, the Zone price differentials are "far out" 
differentials and the rationale employed by the Department for their 
promuigation suffers from the same defects as the Department's rationale 
for the "nearby" differential and the "farm location" differential in the 
Blair and Zuber cases. 

It also is evident that the purpose and effect of the Zone price 
differentials is to inhibit handlers in the Central and Western Zones of the 
marketing area from selling their milk in the Eastern Zone and in the adjacent 
Eastern Colorado and Black Hills marketing areas. This was the avowed 


purpose of the proponents of the Amended Order, and it is clear from the 


record that the higher prices in the Western portion of the marketing area 


were "penalty” prices designed to keep handlers in the Central and Western 


Zones out of other areas. Such a pricing scheme plainly violates section 
8c(5)(G) of the Act which has been construed by the Supreme Court as a 
prohibition against order provisions designed as "trade barriers" to the 
marketing of milk. Lehigh Valley v. United States, 370 U.S. 76 (1962). 

The two reasons asserted by the Department for refusing to continue 
the uniform price in the Milk Order 65 marketing area were that (1) the 
uniform price did not reflect the cost of moving milk from the areas where 
supplemental milk must be obtained and (2) the uniform price did not 
reflect a proper alignment with other markets in the vicinity.’ It is doubtful 
whether such reasons have any relevance to the Class I prices which all 
handlers should pay under a milk marketing order. It is certain that such 
reasons do not provide any justification for different Class I prices among 
handlers subject to the same order. Moreover, in this case the Department's 
findings with respect to the amended order are not supported by substantial 
evidence. 

Pairmont has been required under the Amended Order to make sub- 
stantial overpayments to the Market Administrator for milk delivered to its 
plants in the Central and Western Zones of the marketing area. Prior to 
this Order, Fairmont was paying the same prices for such milk as its 


competitors in the Eastern Zone. There are no circumstances here which 


would justify a denial to Fairmont of the recovery of all overpayments it 


has made from the inception of the Amended Order. 


ARGUMENT 


FE 
THE AMENDING ORDER REQUIRES PETITIONER TO 
PAY PRICES FOR MILK WHICH ARE NOT UNIFORM 
AS TO ALL HANDLERS IN THE MARKET AREA IN 
VIOLATION OF SECTION 8c(5)(A) OF THE AGRICULTURAL 
MARKETING AGREEMENT ACT. 


The Zone Price Differentials Are Different Prices For 


Identical Use Classifications of Milk. 


The primary issue before the Court is whether the Class I 
Zone price differentials in Section 1065.51 of Milk Order No. 65 
are in accordance with the requirements of section 8c(5) of the 
Agricultural Marketing Agreement Act of 1937, as amended, 7 U.S.C. 
§608c(5). Fairmont contends that these Zone price differentials 
establish prices for milk which are not "uniform" as to all handlers 
and that these differentials cannot be justified as "location adjust- 
ments'' within the meaning of the Act. 

Section 8c(5) of the Act states that orders issued by the 
Secretary regulating the handling of milk must contain one or more 
of the terms and conditions specified therein and "no others". The 
first such condition specified is that the order classify milk in 


accordance with the form in which or the purpose for which it is 


used and fix minimum prices for each such use classification which 

"all handlers shall pay...for milk purchased from producers or 
associations of producers.'' Such prices, under the explicit provisions of 
this subsection, must be "uniform as to all handlers" subject only to 
certain specified adjustments. The pertinent language of the Act is 

set forth in an Addendum. 

The challenged amendment to Milk Order No. 65 is entitled 
"Clacs Prices", and, insofar as pertinent, provides that the class 
price d milk per hundredweight shall be as follows: 

"Class I milk. The basic formula price for the 

preceding month plus $1.40 for pool plants located in 

the Eastern Zone; plus $1.55 in the Central Zone; and 

plus $1.80 in the Western Zone...." 

Prior to the amendment, the price for Class I milk was 
identical throughout the marketing area. Fairmont and the other 
handlers in the plants in the Central and Western Zones paid the 


same price for milk received from their producers as handlers in the 


Eastern Zone paid for milk received from their producers. Under 


the amendment, however, Fairmont has been required to pay 15 cents 


more for milk received at its plant in the Central Zone and 40 cents 
more for milk received at its plant in the Western Zone than competitive 
milk handlers have been required to pay for milk received at plants 


in the Eastern Zone of the same marketing area. Since the Order 


required the payment by handlers in each of three zones of different 
prices for identical use classification of milk, it is apparent that the 


prices for milk under this Order were not uniform as to all handlers. 


B. The Zone Price Differentials Are Not Location Adjustments Within 


The Meaning Of The Act. 


E.. The zone price differentials do not reflect the cost of 
transportating milk to the core of the market from the 


place at which it is delivered to the handler. 


This discriminatory pricing scheme is not sanctioned by the provisions 
of subparagraph (3) of section 8c(5)(A) of the Act permitting an adjustment 
for "the locations at which delivery of such milk, or any use classification 
thereof, is made to such handlers." This provision of the Act is intended 
to permit adjustments in uniform class prices of milk to reflect the cost 
to the handlers of transporting milk from the place at which such milk is 


delivered to the handler to the consuming centers of the market. Zuberv. 


Allen, U. S. App. D. C. , 402 F.2d 660 (1968), 


affirmed U.S. (1969); Blair v. Freeman, 
125 U. $. App. D. C. 207, 370 F.2d 229 (1966). Under the Amended Order, 


however, the Class I zone price differentials are not related to actual 


costs incurred by handlers in the Central and Western Zones of 

the marketing area, but are premised on the impermissible theory that 
the same use classification of milk has "higher values" in different 
parts of the marketing area. 


The adjustment provisions of the Act were directly 


involved in the recently decided Zuber and Blair cases, supra. 


Both decisions emphasized the "limited" nature of the adjustments 
authorized under the Act and struck down differentials which the 
Secretary attempted to bring within their terms. 

When the Zuber case was before this Court, the Govern- 
ment argued that the "farm location" differential in the Massachusetts- 
Rhode Island Milk Marketing Order was a "location adjustment". 
In rejecting this contention the Court stated: 

"But the only 'location' differential permitted — 

by the Act is one for 'the location at which delivery! 

of the milk is made to the handler. Plainly, this 

exception was designed to recognize differences in 

transportation costs only, and does not encompass 

a preference based solely on farm location." 

In the Supreme Court, the Government abandoned the 
attempt made in this Court to justify the farm location differential 
as a "location adjustment" and relied entirely on the provision in 


section 8c(5) of the Act permitting recognition in milk orders of 


"market. ..differentials customarily applied by the handlers subject 


' 


to such order." This proved to be equally unpersuasive. 


The legislative history of the Act "strongly suggests, " 


the Supreme Court stated, "that 'market differentials' as well as 
all the other differentials, contemplated particular understood 


' 


economic adjustments. '' This Congressional purpose is "illumined" 


mo 


by the character of the differentials for ''volume," "grade and 


' and "production, ' specified in section 8c(5), 


quality, '' '' location, ' 
all of which the Court stated, "compensate or reward the producer 
for providing an economic service of benefit to the handler." Later 
in its opinion, the Court reiterates its conclusion that all of the 
“permissible adjustments are limited to compensation for rendering 
an economic service"; and again, that "the statute contemplates 
adjustments primarily for economic costs to handlers that are 
absorbed or reduced by the producers." 

The decision in the Zuber case relies on language in 
the Senate and House Reports on the legislation describing the 
purpose of the permitted adjustments. (S. Rep't. 1011, 74th Cong. , 
Ist Sess., p. 10 (1935); H. Rep't. 1241, 74th Cong., lst Sess., 
p, 9-10 (1935). The pertinent language in the Senate Report is as 
follows: 

"Minimum prices fixed in such orders are re- 

quired to be uniform as to all handlers, subject to 

adjustments for differences in the quality of the milk 

delivered, for differences in transportation eésts 


from the place at which delivery is made tothe handler 
or to the distributing or processing plant, and for volume, 
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market, and production differentials customarily 

applied by handlers ....The market differential 

is a differential which is given to the producer 

to compensate him for delivering his milk to a city 

market from a country plant. These differentials 

vary with the markets and cannot be qualified as a 

‘location' differential, because of the fact that. 

location is usually determined on the distance from 

a primary market whereas market differentials 

are usually paid in secondary markets." 
Significantly, the Department of Agriculture's own description of 
the purpose of these statutory adjustments is similar to that set 
forth in the House and Senate Reports. See The Federal Milk 
Marketing Order Program, Marketing Bulletin 27, United States 
Department of Agriculture, p. 33-34 (1963). The Bulletin 
specifically states that: "Location differentials represent the 
cost of transporting milk from the production area to the consuming 
area." 

The Zone price differentials in this Milk Order are not 
based on such considerations and are not even designated as "location" 


differentials in the Milk Order. When this was pointed out to the 


Judicial Officer, he said Fairmont was arguing semantics and that 


a location adjustment by any other name was still a location adjustment. 


But the obvious reason these Zone price differentials are 
not designated as location adjustments in the Order is that they have 


nothing to do with the cost to handlers of transporting their milk to 


the core of the marketing area. Paraphrasing the language in the 

Senate and House Reports, these Zone price differentials are not 

based on the cost to handlers of transporting milk to the primary market 
from the place at which it is delivered to them. They are not designed 
to "compensate or reward the producer for providing an economic 


' They do not "reflect economic 


service of benefit to the handler.' 


costs to handlers that are absorbed or reduced by the producers." 
They do not represent "differences in transportation costs only...." 
The Zone price differentials are contained in the "Class I 
price" provisions of the Order because they are fundamentally based 
on the theory expressed by the Judicial Officer in his decision, "that 


milk has an increased value as it moves from east to west." Or, as 


put by the Government in its brief in the administrative proceedings, 


"the use value of milk increases as it moves west." 


This is precisely 
the kind of rationale for the discriminatory pricing schemes which 
this Court condemned in the Blair and Zuber cases. 

This same reasoning is expressed in the two Agricultural 
Decisions involving Zone price differentials which were cited by the 
Judicial Officer in his decision in this case, Hygeia Dairy Co., 
19 A.D. 257, (1960) and Sunny Hill Farms Dairy Co., 26 A.D. 201 (1967). 


In these cases, as in this case, the Judicial Officer interpreted the 


"location adjustment" allowed under the Act as authority for a "result 


which is considered to be justified or necessary on the basis of the 
pertinent hearing reward. '' Hygeia case, supra, 19 A.D. at 284. 
In the Sunny Hills case, the Judicial Officer asserted that the 
location adjustment authorizes differentials for identical use 
classifications of milk received by handlers "which represent 

the economic value of such milk"; we are concerned here with a 
location differential ''which is based upon actual differences in 

the value of the milk in different parts of the marketing’ area." 


In the Blair case, this Court noted that the Act "forbids 


consideration of the use to which the milk of a particular producer 


or class of producers is put, historically or potentially, in adjusting 
the uniform minimum price to be paid to such producers.'' When 

the Zuber case was before this Court the Government attempted to 
limit the reasoning of the Blair case to situations in which the 
differential was founded upon the factor of fluid milk utilization and 
argued that the differential in Zuber was justified because it was based 
on the theory that customarily "higher values. ..attached to milk 
produced near the principal consumption centers as compared to 

the market value of milk produced in the more distant areas of the 
milkshed."' This distinction was rejected both by this Court and the 


Supreme Court. 


The point of these cases is that under the Act milk prices 
must be uniform in the marketing area and can be adjusted only 
for "economic costs to handlers that are absorbed or reduced by 
the producers." Different prices cannot be established within an 
area for the identical use classifications of milk on the theory that 
such milk has a "higher value" in some parts of the area than it has 
in others. It makes no difference whether the Department 
bases this value theory on the desire to align prices with adjacent 
marketing areas or to reflect the cost of supplemental milk supplies 
or to produce a premium for farms "nearby" the area's marketing 
centers. However significant such factors may appear to be to the 
Department of Agriculture, the Supreme Court has stated that the De- 
partment cannot "in the name of administrative expertise. ..follow a 
path not marked by the language of the statute." 

In effect, the challenged section of the Amended Order 
establishes "far out differentials" rather than "nearby differentials." 
It results in the highest prices for milk delivered to handlers in the 
Zones farthest from the core of the marketing area, which is exactly 
the opposite of the situation produced by the discriminatory price 


provisions in the Blair and Zuber orders. But it is based on the same 


type of analysis of "competitive conditions, " the same kind of 


theoretical assumptions as to "higher values," and the same assertions 
by the Secretary of "discretionary" authority. There is no more 
justification for such "far out differentials'' under the terms of the 

Act than there is for "nearby differentials'' or "farm location 
differentials". By whatever name they are called, such differentials 
are unjustified and result in a violation of the requirement of the law 


that class prices be uniform for all handlers in the marketing area. 


The references to ''transportation" costs in the De- 
partment's decisions are not related to costs incurred 
by handlers in transporting milk to the core of the 


marketing area. 


The only references in the Judicial Officer's decision 
to a factor which might have some relevance to a “location " adjust- 
ment in a proper case are the statements that "the cost of moving 
milk from the Grand Island receiving station in the Eastern Zone 
to plants in the Central Zone is approximately 15 cents per hundred- 
weight, while the cost of moving milk from Grand Island to plants 


in the Western Zone is approximately 40 cents per hundredweight" 


and that ''approximately the same differences would be reflected 


in the transportation cost of milk moved from the surplus producing 


areas of Minnesota and Wisconsin." In this case, however, these 
references to transportation costs are without any relevance, 
since the Class I price differentials under the Amended Order 
are applicable to all Class I milk received by handlers in the Western 
and Central Zones and are not applicable to milk imported from 
other areas. They have nothing whatever to do with costs incurred 
by handlers in the Central and Western Zones in transporting their 
milk from their plants to the core of the marketing area. 
The point is that these higher prices under the Amended 
Order are exacted from the Central and Western Zone handlers 
for milk they obtain from their own local producers, not milk from 
Grand Island or from Minnesota or Wisconsin. Under such 
circumstances, it must be said that the Department is talking about 
"phantom transportation charges" and no such charges can 
legitimately be relied upon as justification for the pricing provisions 
of this Order without doing "violence" to the Act. Bowles v. Daixymen's 
League Coop. Association, 61 F. Supp. 358, 362 (S.D.N.Y. 1945). 
Indeed, it should have been apparent to the Judicial 
Officer that if the Amended Order had been based on actual trans- 
portation costs in this marketing area, that is, costs "related to 


proximity of the delivery to the core of the market area, with 


consequent savings in transshipment costs" (Blair case, supra), 


it would have to provide a minus differential for milk delivered 
to handlers in the Central and Western Zones rather than a plus 
differential of 15 and 40 cents respectively. This is because 
the ''core'' of this marketing area is in the Eastern Zone which 
contains more than 85 percent of the State's population, not in 
the Central and Western Zones which are very sparsely populated. 
As was pointed out in the Statement of the Facts, 
Fairmont actually is required under this Order to pay the premium 
prices for all the milk it received at its plants in the Central Zone, 
even though Fairmont sold over 40 percent of this milk to 
consumers in the Eastern Zone of the marketing area. Sucha 
result obviously does not relate in any rational sense to Fairmont's 


"transportation costs". 


The Government's attempts to justify the Zone price 


differentials a re without merit. 


In the District Court, the Government argued that "although 
the location adjustments result in different prices between the Zones, 
such prices are uniform as to all handlers located within each particular 
zone" and therefore were not violative of the Act. However, 

Section 8c(5) of the Act requires that the minimum price for each use 


classification of milk under a Milk order must be “uniform as to 


all handlers", and not just as to particular groups of handlers. A 
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price for Class I milk which is different for handlers in each of 
three Zones of the marketing area obviously is not uniform as to 
''all handlers" under the Order. 

The Government must realize that they are not dealing 
here with three separate marketing areas with separate producer 
settlement funds into which payments are made by handlers and 
distributed to producers associated with three separate orders. 
The Secretary, in the Amended Order chose to almagamate the 
entire marketing area and to establish a single pool into which all 
of the handlers subject to Order No. 65 must make payment and 
from which distributions are made to all producers who qualify 
for participation in the blend price of that pool. Having make 
the decision that milk handling in the Nebraska-Western Iowa 
territory constitutes an appropriate marketing area, the Secretary 
cannot decree different class prices for milk for different handlers 
subject to the Order without violating the requirement of uniformity 
in the unified area. See The Federal Milk Marketing Order Program, 
Marketing Bulletin 27, p. 21 (1963). 

The Government also contended in the District Court that 
the Class I price differentials ''are clearly based upon 'the location 


of delivery to the handler, the determination in which the Act speaks'" 


and that such differentials actually were sustained in the Blair case. 


This argument is pure sophistry. The actual statement in the Blair 
decision to which the Government has reference is that the nearby 
differential "clearly is not based on the location of delivery to the 
handler, the terms in which the Act speaks.'' The poEon in Blair 
in the same paragraph in which this language appears, oes on to 
observe that the nearby differential also was ''plainly not [based on] 
reasons of quality or savings in transportation costs. " It also 
observes that proper location adjustments are "related. to proximity 
of the delivery to the core of the market area, with consequent 


savings in transportation costs." 


It is absurd to suggest that under 
the Blair decision all differentials phrased in terms of the "location 


of delivery to handlers" will be sustained even though the place of 


delivery has no relationship to the cost to the handler of transporting 


milk from its plant to its customers. 

The flaw in the nearby differential in the Blair case was 
that it was not related to the kind of marketing costs which may be 
considered under the Act, but to other factors which the Secretary 
thought deserved to be reflected in the pricing provisions of the 
Order. This was also the problem with the "farm location" 
differential in the Zuber case. And it is again the problem with the 


"far out'' differential in this case. 


In the Zuber case, this Court in commenting on market 
differentials; explained that: ''The purpose of this differential 
is to achieve a high degree of uniformity in prices to all handlers 
f.o.b. the market for milk which is received from producers at 
plants located at various distances from the principal consumption 
area. To achieve this purpose, the zone differentials must closely. 
reflect costs generally incurred in receiving milk at country plants 


! 


and moving such milk to city plants.'' The challenged provisions of 
the Order inthis case are completely contrary to this purpose. They 


patently discriminated using handlers in the various Zones and 


destroyed any semblance of uniform prices to all handlers "f.o.b. the 


market for milk." 

The Judicial Officer of the Department of Agriculture mis- 
read the opinions of this Court and the Supreme Court in upholding 
these provisions of the Amended Order as a proper exercise of 
administrative discretion’. He was required to recognize the 
well defined "boundaries of the Secretary's delegated power" and 
should have refused to sanction the Department's unauthorized attempt 
to extend its authority under the Act. Under any proper view of this 
case, it must be concluded that the Zone price differentials in 
1065.61 of the Amended Order were not in accordance with law and must 


be set aside. 


THE AMENDING ORDER CONSTITUTES AN > 
ECONOMIC BARRIER TO THE MARKETING OF 
MILK BY HANDLERS LOCATED IN THE WESTERN 
AND CENTRAL ZONES OF NEBRASKA IN VIOLA- 
TION OF SECTION 8c(5)(G) OF THE ACT 


Section 8c(5)(G) of the Act, 7U.S.C. §608c¢(5)(G), 


provides that -- 

"No marketing agreement or order applicable to 

milk and its products in any marketing area shall 

prohibit or in any manner limit, in the case of 

the products of milk, the marketing in that area 

of any milk or product thereof produced in any 

production area in the United States." 

Any ambiguity as to the meaning of this section’ was 
resolved by the Supreme Court's decision in Lehigh Valley v. 
United States, 370 U.S. 76 (1962). The Supreme Court, on the 
basis of the legislative history of this provision, concluded in 
the Lehigh Valley case that as regards milk, the work "prohibit" 
in this section "refers not merely to absolute or quota restrictions, 
but also encompasses economic trade barriers" under which prices 
are fixed in one marketing area to deter competition with handlers 
in another marketing area. Id., 370 U.S. at 97. Under this decision 


it is not necessary to show that the Zone price differentials provided 


in the Amended Order will bar the marketing of Western and Central 


Zone milk in the Eastern Colorado and Black Hills marketing 


areas or in the Eastern Zone. It is enough to establish their in- 


validity under the Lehigh Valley case that the Zone price 


differentials are intended to operate as a "tariff" to inhibit 
the free flow of milk into these areas. See Polar Ice Cream 
and Creamery Co. v. Andrews, 375 U. S. 361, 379 (1964); Hood v. 
DuMond, 336 U.S. 525, 543, 544 (1949); and Kass v. Brannan, 196 
F. 2d 791 (2d Cir. 1952), cert. denied, 344U.S. 891. 

The Department's intentions in this case are evident. 
The only reason given in the Department's decision for departing 
from its prior refusals in 1958 and 1961 to establish Zone pricing 
under Order 65 was the desire to "align" prices between handlers in 
the Central and Western Zones and handlers outside these portions 
of the marketing area. This action was supported by the testimony 
at the hearing of representatives of the Black Hills and Denver Milk 
Producers Association. Their avowed reason for urging the Zone 
price differentials was to keep handlers in the affected Zones from 
entering their markets without "penalty". 

Furthermore, as even the Department acknowledged, the 
Zone pricing amendment placed Fairmont at a "competitive dis- 


advantage’ with respect to sales from its plant in the Central Zone 


into the Eastern Zone. It is undisputed that such sales constituted 
over 40 percent of Fairmont's total sales from their plant. The 
Department's suggestion to Fairmont was that it meet the problem 
created by the Amended Order by transferring its operations toa 
plant in the Eastern Zone. 

Nothing in this Act empowers the Secretary to establish 
a pricing scheme which makes it impossible for handlers to compete 
on equal terms without relocating their plants. There is no sanction 
in this Act for any penalty’ prices within a marketing area. This 
Act simply has not empowered the Secretary of Agriculture to 


impose a discriminatory pricing scheme on competing handlers 


in one marketing area in order to align some of their prices with 


those in other marketing areas. 

The Amended Order was patently designed to accomplish 
objectives which are not permitted by the Act. It imposed exactions 
on Central and Western Zone handlers to discourage them from selling 
milk outside their Zones. This pricing scheme differs in form from 
the compensatory payment plan before the Supreme Court in the 
Lehigh Valley case, but it is indistinguishable in purpose and effect. 


The Class I Zone price differentials, on the basis of the record 


in this proceeding, clearly constitute an "economic trade barrier" 
of the kind the Act was 'compendiously intended to prevent the 


Secretary from setting up, under the guise of price-fixing 


regulation...." Lehigh Valley case, supra, 370 U. S. at 97. 


III 


THE FINDINGS RELIED UPON FOR THE ESTABLISHMENT 
OF ZONE PRICE DIFFERENTIALS IN THE MARKETING AREA 
ARE NOT SUPPORTED BY SUBSTANTIAL EVIDENCE. © 


We have shown under Argument I that the considerations on which 


the Department relied do not authorize the Class I zone price differentials 
as "location" adjustments under section 8c(5) (A) of the Act. We have 
shown under Argument II that these differentials resulted in "trade barriers" 
in violation of section 8c(5)(G) of the Act. We will now show that the 
rationale for the Amended Order and ae underlying findings on which it 

is predicated are not supported by substantial evidence in the record as a 
whole. 

The Judicial Officer's decision summarizes the "basic reasons" for 
the adoption of the Class I zone price differentials in these words: (1) "the 
Class I price in the Westem portion of the marketing area as proposed to be 
extended 'does not reflect a proper alignment with other markets in the 
vicinity,'" and (2) "such price does not include or reflect the cost of moving 
supplemental milk in the months of short supply from the supply areas where 
such milk must be obtained." 

The findings of the Judicial Officer in support of the first reason do 
little more than reiterate the assumed need for such price alignment. How- 
ever, an examination of the hearing record establishes several undisputed 


facts which completely contradict this assumption. 


The record shows that_no milk was being sold by Westem Zone 


handlers into either the Eastern Colorado or the Black Hills marketing 


areas under the uniform prices which prevailed prior to the Amended Order. 
The record also shows that no milk was being sold by Central Zone handlers 
into the Black Hills marketing area prior to the Amended Order, and that 

the only milk sold from this area into Eastern Colorado was a relatively 
small amount under a school milk contract. 

In contrast, the record further shows that sales by Eastem Colorado 
handlers in the Western portions of Nebraska prior to the Amended Order 
amounted to between 25 and 30 percent of all sales of milk in this area 
and it shows that the only substantial sales from any portion of Nebraska 
into the adjacent order areas were from the Eastem Zone into the Eastern 
Colorado area; the only Zone in which no adjustment was made in the pre- 
Amendment Class I price. 

These facts utterly fail to support the Department's conclusion that 
the Class I price in the Westem and Central Zones of Milk Order No. 65 
had to be substantially increased in order to achieve proper price alignment 
with the adjacent marketing areas and that the Class I price in the Eastem 
Zone did not have to be increased. It is doubtful whether any justification 
could be found in this record for a change in Milk Order No. 65 prices be- 
cause of the need to "align” prices. It is certain that the evidence does 
not justify such increases only in the Westem and Central Zones of the 


Milk Order area. The discriminatory pricing scheme devised by the 


Department has no basis in the evidence in this record and must be con- 
sidered completely arbitrary. 
The second reason suggested by the Judicial Officer for the disputed 


amendment, that the zone price differentials were needed to reflect the cost 


of moving supplemental milk, also is not based on the evidence in this 


record. 

On this point, the evidence shows that the Central and Western Zones 
of Nebraska are not areas of short supply, but in fact are areas of surplus 
milk production and that producer milk received from local producers at 
Westem and Central Zone plans was paticiont to take care of all their Class 
I sales. The evidence also shows that there were substantial transfers of 
milk from the Western Zone to the Eastem Zone and none in the other direction 
and that there were substantial transfers from the Central Zone to the Eastem 
Zone with only nominal transfers in the other direction, Even these nominal 
transfers, it was shown, resulted from the Coop's decision to divert milk 
from its producer-members in this area into the Eastern Colorado area and 
were not the result of inadequate local production. 

Of course there was some milk imported into the Milk Order area, but 
such milk was not imported for transfer to the Central and Western Zones. 
The fact that milk was imported, therefore, has no connection with the 
establishment of higher prices in the Western portions of the marketing area. 

The cost of these imports was a cost which might have, been imposed 


on all the handlers equally, but there was no basis on the record in this 


proceeding under which it could be imposed on the Central and Western 
Zone handlers only. 

A review of the Department's 1958 and 1961 decisions rejecting zone 
pricing in the marketing area exposes the arbitrary nature of the Depart- 
ment’s opposite conclusion in this proceeding. In those decisions, which 
are summarized in the Statement of Facts, supra, the Department concluded 
that there was "substantial sales competition between handlers" in the 
marketing area and that "a single marketwide pool will...return to all 
producers uniform prices reflecting the Class use of milk in what has become 
a common sales and supply area." In its 1958 decision (which rejected a 
proposed 10 cents higher Class I price in the Central Zone), the Department 
found that there was substantial eastward distribution from the...[Central 


Zone] plants, in competition with those located in the...[Eastern Zone] 


of the market" and that a higher Class I price in the Central Zone would 


place Central Zone “handlers at a competitive disadvantage with respect 
to such sales." 

There is no question that the Department can alter Milk Order pro- 
visions to reflect changed conditions in a marketing area. But in this case, 
the basic conditions on which the Department relied in refusing to establish 
zone pricing in the area, did not change. The basic facts as to milk pro- 
duction and distribution in the marketing area were unaltered. Most 


. 


important from the standpoint of Fairmont, it was as true in 1965, when 


the Amended Order was promulgated, as it was in 1958 and in 1961 that 
Class I zone pricing would place it in an untenable position ss its sales 
in competition with Eastern Zone handlers. There is no explanation by 
the Department as to why this was proper in 1965 and cena in 1961 
and 1958 except the unsupported allegation that higher zone prices were 
needed for "proper alignment" with the Eastern Colorado and Black Hills 
marketing areas. 7 

The 1968 amendments promulgated by the Department after the insti- 
tution of this suit, also serve to expose the arbitrary nature of the chal- 
lenged provisions of the Order. These amendments reduced the 40 cent 
differential in the Western Zone to 15 cents by combining this Zone and 
the Central Zone and maintaining the Central Zone differential for the new 


Zone. There was no change in the cost of importing supplemental supplies. 


There was no change in the adjacent Order prices. These theoretical con- 


siderations were unaltered. 

There were some drastic changes of another character, PeNCUES changes 
which had been clearly forecast by the opponents of zone action: The 
number of handlers in the Western Zone had been reduced fom 5 to 3 and 
the number of producers from 40 to 27. Because of the 40 mont differen- 
tials in the Western Zone, 80 per cent of the milk from local sree was 
being transferred to "plants located in the east" where this differential did 


not apply. The unheeded forecasts of the opponents of discriminatory zone 


pricing came to pass while the dire warnings from Eastern Colorado and 


Black Hills producers came to nothing. 

The Judicial Officer's decision, in this case, is oblivious to the 
unfair and discriminatory position in which the Amending Order placed 
Western and Central Zone handlers in attempting to meet competition from 
handlers in the Eastern Zone. It reflected no concern for the precarious 
position in which the Amending Order placed handlers and producers in these 
zones, particularly the few in the Western Zone who exercised their right 
to operate independently of the Coop. It ignored the factors which suc- 
ceeded in maintaining orderly marketing conditions in all three zones prior 
to the Amending Order. 

We need not speculate here as to the motives of the Department in 
promulgating Order provisions which were so obviously advantageous to 
the Eastern Zone and so obviously disadvantageous to the Central and 
Western Zones.’ It is enough to demonstrate that the findings Lee 
sions on which the Department relied are not supported by the evidence 
and facts. The! result is an Order containing provisions which cannot be 


squared either with the record in this case or with the standards and objec- 


tives of the Act. 


THE PROCEDURES UNDER WHICH THE AMENDING ORDER 

WAS PROMULGATED DID NOT PROVIDE A FAIR HEARING TO 

THE OPPONENTS OF ZONE PRICE DIFFERENTIALS 

In Fairmont's view, the provisions for Zone price differentials in 
the Amending Order also are invalid because of the procedures followed 
by the Department in this case. 

At no time prior to the hearing was notice given to the parties that 
“price alignment" among adjacent market areas was to be one of the issues 
at the hearing on the Amending Order. In the notice that was, issued and 
published, the only reference made to different Class I prices among 
handlers was under the heading of "location adjustments" and , as has 
already been shown, this was not the basis on which these Zone prices 
were either considered or approved by the Department. This notice, if it 
was to serve as a basis for consideration of price alignments among adjacent 
market areas, was not only inadequate, but misleading. 

On the basis of this notice, Fairmont had no more reason to assume 


that it would have to defend the existing uniform prices for Class I milk 


in the Order 65 marketing area because of marketing conditions in Eastern 


Colorado or Black Hills than because of marketing conditions under orders 
in Eastern South Dakota, Sioux Falls-Mitchell, Kansas, St. Josephs, or 


North Central Iowa, all of which are adjacent to or in close proximity to 


the Nebraska-Western Iowa marketing area. In fact, in terms of actual 
relations between marketing areas, it would have been more logical to 
assume the relevance of marketing conditions and prices in Sioux City, 
Iowa and St. Paul, Minnesota, from which milk is imported into the 
marketing area, than the relevance of prices and marketing conditions in 
the Black Hills area, which has neither been an area for exports or imports. 
If allowed to stand, the action of the Department in this case 
would open up a Pandora's box of other procedural problems. For example, 
it must be conceded that price alignment can be achieved among competing 
markets not just by raising prices in one market, but by lowering those in 
other markets. Does this mean that the hearing in this case actually could 
have resulted in lowering prices in Eastern Colorado or Black Hills if they 


were shown to be too high? And if amendments to class prices in an order 


are to be based on the desire to maintain class prices under other orders, 


should not producers under such other orders be permitted to participate in 
any referenda on such amendments? And should not notice of any proposed 
amendments to an order in a marketing area be given to handlers and producers 
in all other marketing areas with which alignment is sought to be achieved ? 
The record in this very proceeding indicates that such problems are 
not fanciful, but very real and substantial. Two of the three principal 
advocates of the Amended Order were representatives of producers in other 


marketing areas. One, Mr. Davidson, readily admitted that adoption of this 


position logically would justify consideration of repricing of milk in the 
area eastward to Des Moines, Waterloo, Cedar Rapids and “Clesc back to 
Chicago." (Tr. 270; J.A. 136 ) The kind of hearings and procedures 

the Department would have to follow under any such view would be not 
unlike those now applicable to Civil Aeronautics Board route cases and 
would result in all of the administrative delay, expense, and complexity 
which such comparative hearings before the CAB now entail. Cf ; Northwest 
Airlines v. Civil Aeronautics Board, 90 U.S. App. D.C. 158, 194 F. 2d 339 
(1952); Northwest Gas Transportation Co. v. Federal Power Commission, 
195 F. 2d 872 (3rd Cir. 1952); Davis, Administrative Law, §8.12 (1958 ed.) 
Yet, there can be no doubt that the decision in this case does reflect the 
approach urged by Mr. Davidson. 


There is no requirement in the Act for milk orders, as there is for 


other commodity orders, that milk orders "be limited in their application to 


the smallest regional production areas or regional marketing area" which 

the Secretary finds practicable. Section 8c¢(11)(B) of the Act, 7 U.S.C. 
§608c(11)(B). However, there is a requirement that prices in milk orders 
shall be established so as to "reflect the price of feeds, the available 
supplies of feeds, and other economic conditions which affect market 

supply and demand for milk or its products in the marketing area to which the 
contemplated agreement, order, or amendment relates." Section 8c(1 8) of 


the Act, 7 U.S.C. §608(c)(18). This provision would appear to contemplate 


that the pricing provisions of proposed milk orders reflect conditions in the 
designated Milk Order marketing area. The production or marketing area 
designated for consideration in the notice given by the Secretary in this 
proceeding was the Nebraska-Western Iowa marketing area, and it could 
be assumed that the prices for milk which would be proposed for this area 
would be based on the economic conditions in this area, not the economic 
conditions in the Black Hills and Eastern Colorado areas. 

Fairmont is not suggesting that the Department broaden the scope 
and complexity of its milk order hearings. On the contrary, it is suggesting 
that the evidence at such hearings be confined to conditions in the marketing 
area under consideration. It also is suggesting that the Department cannot 
proceed on the basis of the notice in this case to adopt pricing provisions 


for one Milk Order area because of conditions and interests in other Milk 


Order areas. The Class I Zone price provisions of the Amended Order in 


this case cannot be validated under the administrative procedures which 


led to its adoption. 


THE DEPARTMENT SHOULD BE DIRECTED TO REFUND TO FAIRMONT 
ALL OVERPAYMENTS TO THE MARKET ADMINISTRATOR 
UNDER THE INVALID PROVISIONS OF THE MILK ORDER 
Fairmont's complaint requests a judgment declaring that the discrimin- 
atory zone price differentials are invalid and enjoining the Secretary of 
Agriculture from continuing to require payments to the Market Administrator 
under Milk Order No. 65 based on the zone price differentials. It further 
requests that the judgment direct the Secretary of Agriculture to cause to be 
refunded to Fairmont overpayments made by it under Milk Order No. 65 as a 
result of the unlawful provisions of the Order. 
In the Blair case, the Court granted such declaratory relief and an in- 
junction against future enforcement of the nearby differential but, in the 
exercise of its equitable powers, allowed recovery only of payments made 


after to the Court's decision. 


In the Zuber case, the Court similarly limited recovery to amounts 


paid after the final judgment of the District Court and released funds which 
had been placed in escrow pursuant to a preliminary injunction. 

In both cases, the Court pointed out that the differentials had been 
in effect for many years before they were challenged and had been relied 
upon by producers in the marketing area over that period in making economic 
decisions and investments. 

The situation in this case is entirely different. The zone price differ- 


entials in Milk Order No. 65 were not adopted until 1965, had previously 
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been rejected in 1958 and 1961, and were challenged promptly by Fairmont 
and other handlers. 

Moreover, it is clear in this case that a full refund to Fairmont will 
not cause any hardships to producers. When this matter was before the 
Department, Fairmont filed an Application For Interim Relief in which it 
requested suspension of the challenged order provision “insofar as it re- 
quires payments of higher Class I prices in the Central and Western Zones 
over the Class I price in the Eastern Zone of the marketing area, "or in the 
alternative, the escrowing of such payments. In opposing this application, 
the Government stated: 

“Tt should also be noted that under section 1065.71(g), 

a reserve fund is established and maintained under the 

Order. This fund amounts to approximately $40,000 each 

month.... Thus in the unlikely event that petitioner pre- 

vails in the section 608c(15)(A) proceeding, it can be reim- 


bursed from this fund for amounts which it contends it should 
not have been required to pay.” 


The Judicial Officer, in denying Fairmont's application, likewise observed 


"that the order itself contains a mechanism or reserve fund to protect peti- 


tioner against any damages that may be sustained due to payments into the 


producer-settlement fund should it prevail on the merits in this proceeding." 


Under these circumstances, there appears to be no basis in this 
case for denying recovery to Fairmont of all overpayments it has been re- 
quired to make to the Market Administrator from the inception of the un- 


lawful provision. 


CONCLUSION 


On the basis of the foregoing, it is respectfully submitted 


that the judgment of the District Court must be reversed with direc- 


tions to award judgment to Fairmont for the relief prayed for in its 
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ADDENDUM 


Section 8c of the Agricultural Marketing Agreement Act of 1937, as 


amended, 7 U.S.C. §608c, provides as follows: 


§ 608c. Orders regulating handling of commodity—Issuance 
’ by Secretary 
~ (1) The Secretary of Agriculture shall, subject to the provisions 
of this section, issue, and from time to time amend, orders applica- 
ble to processors, associations of producers, and others engaged in 
the handling of any agricultural commodity or product thereof 
specified in subsection (2) of this section. Such persons are re- 
ferred to in this chapter as “handlers.” Such orders shall regulate, 
in the manner hereinafter in this section provided, only such hand- 
ling of such agricultural commodity, or product tkereof, as is in the 
current of interstate or foreign commerce, or which directly burdens, 
__ obstructs, or affects, interstate or foreign commerce in such com- 
modity or product thereof. ‘ 
Commodities to which applicable; single commodities and separate 
agricultural commodities 
(2) Orders issued pursuant to this section shall b2 applicable only 
to (A) the following agricultural commodities aad the products 
thereof (except canned or frozen grapefruit, cherries, apples, or 
cranberries, the products of naval stores, and the products of honey- 
bees), or to any regional, or market classification of any such com- 
modity or product: Milk, fruits (including filberts, almonds, pecans 
and walnuts but not including apples, other than apples produced in 
the States of Washington, Oregon, Idaho, New York, Michigan, Mary- 
land, New Jersey, Indiana, California, Maine, Vermont, New Hamp- 
shire, Rhode Island, Massachusetts, and Connecticut, and not in- 
. cluding fruits for canning or freezing other than clives, grapefruit, 
cherries, cranberries, and apples produced in the States named 
|. above except Washington, Oregon, and Idaho), tobacco, vegetables 
-{not including vegetables, other than asparagus, for canning or 
freezing), hc ps, honeybees and naval stores as incltijed in the Naval 
Stores Act and standards established thereunder (including refined 
or partially refined oleoresin) ; Provided, That no order issued pursu- 
‘ant to this section shall be effective as to any grapetruit for canning | 
or freezing unless the Secretary of Agriculture determines, in addi- 
tion to other findings and determinations required by this chapter, 
that the issuance of such order is approved or favor--d by the proces- 
~"I—~. sors who, during 2 representative period determined >y the Secretary, 
have been enzaged in canning or freezing such comn odity for market 
and have canned or frozen for market more than £0 per centum of 
the total vo'ume of such commodity canned or frozen for market 
during such xepresentative period; and (B) any agricultural com- . 
modity (except honey, cotton, rice, wheat, corn, zrain sorghums, 
oats, barley, rye, sugarcane, sugarbeets, wool, mohair, livestock, 
soybeans, co‘tonseed, flaxseed, poultry (but not excepting turkeys), 
eggs (but no: excepting turkey hatching egzs), fruits and vegetables 
for canning cr freezing, and apples), or any regional or market 
classificatior hereof, not subject to orders under A) of this sub- 
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division, but not the prod cts (including canned or frozen com- 
modities or products) thereof. No order issued pursuant to this 
section shall be effective as to cherries, apples, or cranberries for 
canning or freezing unless the Secretary of Agriculture determines, 
in addition to other required findings and determinations, that the 
issuance of such order is approved or favored by processors whe, 
‘during a representative peried determined by the Secretary, have 
engaged in canning or frzezing such commodity for market ani 
have frozen or canned more than 50 per centum of the total volume 
of the commodity to be regulated which was canned or frozen withia 
the production area, or marketed within the marketing area, defined 
in such order, during such representative period. No order issued 
‘ pursuant to this section shall be applicable to ‘peanuts produced in 
more than one of the fo lowing production areas: the Virginia- 
Carolina production area, the Southeast production area, and the 
Southwest production are. If the Secretary determines that the 
declared policy of this chapter will be better achieved thereby (i) the 
commodities of the same general class and used wholly or in part for 
_ the same purposes may be combined and treated as a single commodity 
and (ii) the portion of ‘an agricultural commodity devoted to or 
marketed for a particular use or combination of uses, may be treated 
as a separate agricultural commodity. All agricultural commodities 


and products covered hereby shall be deemed specified herein for 
the purposes of subsections (6) and (7) of this section. 


Notice and hearing 
(3) Whenever the Secretary of Agriculture has reason to believe 
that the issuance of an order will tend to effectuate the declared 
policy of this chapter with respect to any commodity or produc 
thereof specified in subsection (2) of this section, he shall give du 
notice of and an opportunity for a hearing upon a proposed order; 


Finding and issuance of order . 

(4) After such notice and opportunity for hearing, the Secr 
tary of Agriculture shall issue on order if he finds, and sets fort 
in such order, upon the evidence introduced at such hearing Gi 
addition to such other findings as may be specifically required by 
this section) that the issuance of such order and all of the terms; 
end conditions thereof will tend to effectuate the declared policy of 
this chapter with respect to such commodity. 
= fe Mink and its products; terms and conditions of orders 
(5) In the case of milk and its products, orders issued pursuant 
to this section shall contain one or more of the following terms 
and conditions, and (except as provided in -gubsection~(4)- of this 
section) no others: 

(A) Classifying milk in accordance with the form in which oF 
the purpose for which it is used, and fixing, or providing 2 method 
for fixing, minimum prices for each such use classification which 
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all handlers shall pay, and the time when payment; shall be made, 
for milk purchased from producers or associations of producers. 
Such prices shall be uniform as to all handlers, subject only to 
adjustments for (1) volume, market, and production differentials 
customarily applied by the handlers subject to such order, (2) the 
grade or quality of the milk purchased, and (3) the locations at 
which delivery of such milk, or any use classification thereof, is 
made to such handlers. 

(B) Providing: ; 

(i) for the payment to all producers and associations of pro- 
ducers delivering milk to the same handler of uniform prices for 
all milk delivered by them: Provided, That, except in the case 
of orders covering milk products only, such prov'sion is approved 
or favored by at least three-fourths of the producers who, during 
a representative period determined by the Secretary of Agricul- 
ture, have been engaged in the production for market of mill 
covered in such order or by producers who, during such repre- 
sentative period, have produced at least three-fourths of the 
volume of such milk produced for market during such period; 
the approval required hereunder shall be separate and apart 
from any other approval or disapproval provided for by this 
‘section; or d 

(ii) for the payment to all producers and associations of pro- 
ducers delivering milk to all handlers of uniform prices for all 
milk so delivered, irrespective of the uses made of such milk by 
the individual handler to whom it is delivered: 

subject, in either case, only to adjustments for (a) volume, market, 
and production differentials customarily applied by the handlers 
subject to such order, (b) the grade or quality of the milk delivered, 
(c) the locations at which delivery of such milk is made, and (d) a 
further adjustment, equitably to apportion the total value of the 
milk purchased by any handler, or by all handlers, among producers 
and associations of producers, on the basis of ther marketings of 
milk during a representative period of time. 

(C) In order to accomplish the purposes set forth in paragraphs 
(A) and (EB) of this subsection, providing a method for making 
adjustments in payments, as among handlers (including producers 
who are alsc handlers), to ‘the end that the total sums paid by each 
handler shall equal the value of the milk purchased by him at the 
Prices fixed in accordance with paragraph (A) of this subsection. 


(D) Providing that, in the case of all milk purchased by handlers 
from any producer who did not regularly sell milk during a period 
of 30 days r.ext preceding the effective date of such order for con- 
sumption in the area covered thereby, payments to such producer, 
for the period beginning with the first réfular delivery by such 
producer an! cogtinuing until the end of two full calendar months 
following the first day of the next succeeding calerdar month, shall 
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be made at the price for the lowest use classification specified in 
such order, subject to the adjustments specified in paragraph (B) 
of this subsection. 

(E) Providing (i) except as to producers for whom such services 
are being rendered by a cooperative marketing association, qualified 
as provided in paragraph (F) cf this subsection, for market informa- 
tion to producers and for the verification of weights, sampling, and 
testing of milk purchased from producers, and for making appropriate 
deductions therefor from payments to producers, and (ii) for as- 
surance of, and security for, the payment by handlers for milk pur- 
chased. 

(F) Nothiag contained in this subsection is intended or shall be 
construed to prevent a ccoperitive marketing association qualified 
under the provisions of sections 291 and 292 of this title, engaged in 
making collective sales or marketing of milk or its products for 
the producers thereof, from blending the net proceeds of all of its 
sales in all markets in all use classifications, and making distribu- 
tion thereof to its producers in accordance with the contract be- 
tween the association and its producers: Provided, That it shall not 
sell milk or its products to any handler for use or consumption in 
any market at prices less than the prices fixed pursuant to para- 


graph (A) of this subsection for such milk. 


(G) No marketing agreement or order applicable to milk and its 
products in any marketing area shall prohibit or in any manner 
limit, in the case of the products of milk, the marketing in that 
area of any milk or product thereof produced in any production 
area in the United States. 


—_ Other commodities; terms and conditions of orders 
a (6) In the case of the agricultural commodities and the products 
thereof, other than milk and its products, specified in subsection (2) 
of this secticn orders issued pursuant to this section shall contain 
one or more of the following terms and conditions, and (except as 
provided in subsection (7) of this section), no others: 


(A) Limiting, or providing methods for the limitation of, the total 
quantity of any such commodity or product, or of any grade, size, 
or quality thereof, produced during any specified period or periods, 
which may be marketed in or transported to any or all markets in 
the current of interstate or foreign commerce or s> as directly to 
burden, obstruct, or affect interstate or foreign commerce in such 
commodity or product thereof, during any specified period or periods 
by all handlers thereof. 


(B) Allotting, or providing methods for allotting. the amount of 
such commodity or product, or any grade, size, or quality thereof, 
which each handler may purchase from or handle cn behalf of any 
and all producers thereof, during any specified period or periods, 
under a uniform rule based upon the amounts sold by such producers 
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in such prior period as the Secretary determines to be representa- 
tive, or upon the current quantities available for sale by such pro- 
ducers, or both, to the end that the total quantity thereof to be pur- 
chased, or handled during any specified period or periods shall be 
apportioned equitably among producers. 


(C) Allotting, or providing methods for allotting, the amount of 
any such commodity or product, or any grade, size, or quality there- 
of, which each handler may market in or transport to any or all 
markets in the current of interstate or foreign commerce or So as 
directly to burden, obstruct, or affect interstate or foreign commerce 
in such commodity or product thereof, under a uniform rule based 
upon the amounts which each such handler has available for cur- 
rent shipment, or upon the amounts shipped by each such handler 
jn such prior period as the Secretary determines to be representa- 
tive, or both, to the end that the total quantity of such commodity 
or product, or any grade, size, or quality thereof, to be marketed in 
or transported to any or all markets in the current of interstate or 
foreign commerce or so as directly to burden, obstruct, or affect 
interstate or foreign commerce in such commodity or product there- 
of, during any specified period or periods shall be equitably appor- 
tioned among all of the handlers thereof. : 


(D) Determining, or providing methods for determining, the exis- 
tence and extent of the surplus of any such commodity or product, 
or of any grade, size, or quality thereof, and providing for the con- 
trol and disposition: of such surplus, and for equalizing the burden 
of such surplus elimination or control among the producers and 
handlers thereof. 


(E) Establishing or providing fot the establishment of reserve 
pools of any such commodity or product, or of any grade, size, or 
quality thereof, and providing for the equitable distribution of the 
net return derived from the sale thereof among the persons bene- 
ficially interested therein. 


(F) Requiring or providing for i1e requirement of inspection of 
any such commodity or product produced during specified periods 
and marketed by handlers. 


(G) In the case of hops and their products, in addition to, or in 
lieu of, the foregoing terms and conditions, orders may contain one 
or more of the following: 

(i) Limiting, or providing me thods for the limitation of, the 
total quantity thereof, or of any grade, type, or variety thereof, 
produced during any specified period or periods, which all 
handlers may handle in the current of or so as directly to bur- 
den, obstruct, or affect interstate or foreign commerce in hops 
or any product thereof. 

(ii) Apportioning, or providing methods for apportioning, the 
total quantity of hops of the production of the then current 
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calendar year permitted to be handled equitably among al} 
producers in the production area to which the order applies 
upon the basis of one or more or 2 combination of the followirg: 
The tot2l quantity of hops available or estimated will become 
available for market by each producer from his production 
during such period; the normal production of the acreage of 
hops operated by each producer during such period upon the 
basis of the number of acres of hops in production, and the 
average yield of that acreage during such period as the Seeretz.ry 
determines to be representative, with adjustments determired 
by the Secretary to be proper for age of plantings or abnorrial 
conditions affecting yield; such normal production or historical 
record of any acreag: for which data as to yield of hops ire 
not available or which had no yield during such period shall 
be determined by the Secretary on the basis of the yields of otker 
acreage of hops of similar characteristics as to productivity, 
subject to adjustment as just provided for. 

(iii) Allotting, or providing methods for allotting, the quantity 
of hops which any handler may handle so that the allotment 
fixed for that handler shall be limited to the quantity of hops 
apportioned under preceding clause (ii) to each respective 
producer of hops; such allotment shall constitute an allotment 
fixed for that handler within the meaning of subsection (5) of 
section 608a of this title. 


(H) Providing a method for fixing the size, capacity, weight. 


dimensions, or pack of the container, or containers, which may be used 
in the packaging, transportation, sale, shipment, or handling of any 
fresh or dried fruits, vegetables, or tree nuts: Provided, however, 
That no action taken hereunder shall conflict with the Standard 
Containers Act of 1916 and the Standard Containers Act of 1928; 


(I) Establishing or providing for the establishment of marketing 
research and development projects designed to assist, improve, or 
promote the marketing, distribution, and consumption of any such 
commodity or product, the expense of such projects to be paid from 
funds collected pursuant to the marketing order: Provided, That with 
respect to orders applicable to cherries such projects may provide 
for any form of marketing promotion including paid advertising. 


Terms common to all orders 

(7) In the case of the agricultural commodities and the products 
thereof specified in subsection (2) of this section orders shall con- 
tain one or more of the following terms and conditions: 

(A) Prohibiting unfair methods of competition and unfair trade 
practices in the handling thereof. 

(B) Providing that (except for milk and cream to be sold for 
consumption in fluid form) such commodity or product thereof, or 
any: grade, size, or quality thereof shall be sold by the handlers 
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thereof only at prices filed by such handlers in the manner provided 
in such order, 


(C) Providing for the selection by the Secretary of Agriculture, or 
a method for the selection, of an agency or agencies and defining 
their powers and duties, which shall include only the powers: 
(i) To administer such order in accordance with its terms and 
provisions; 
(ii) To make rules and regulations to effectuate the terms 
and provisions of such order; 
(iii) To receive, investigate, and report to the Secretary of 
Agriculture complaints of violations of such order; and 
(iv) To recommend to the Secretary of Agriculture amend- 
ments to such order. 
No person acting as a member of an agency established pursuant 
te this paragraph shall be deemed to be acting in an official capacity, 
within the meaning of section 610(g) of this title, unless such person 
receives compensation for his personal services from funds of the 
United States. There shall be included in the membership of any 
agency selected to administer a marketing order applicable to grape- 
fruit for canning or freezing one or more representatives of proc- 
essors of the commodity specified in such order. 


(D) Incidental to, and not inconsistent with, the terms and con- 
ditions specified in subsections (5)-(7) of this section and neces- 
Sary to effectuate the other provisions of such order, 


Orders with marketing acreement 
(8) Except as provided in subsection (9) of this section, no order 
issued pursuant to this section shall become effective until the 
handlers (excluding cooperative associytions of producers who are 
not engaged in processing, distributing, or shipping the commodity 


‘or product thereof covered by such order) of not less than 50 per 


centum of the volume of the commodity or product thereof covered 
by such order which is produced or marketed within the production 
or marketing area defined in such orcler have signed a marketing 
agreement, entered into pursuant to section 608b of this title, which 
regulates the handling of such commodity or product in the same 
manner as such order, except that as to citrus fruits produced in 
any area producing what is known as California citrus fruits no 
order issued pursuant to this subsection shall become effective until 
the handlers of not less than 80 per centum of the volume of such 
commodity or product thereof cover:d by such order have signed 
such a marketing agreement: Providl:d, That no order issued pur- 
suant to this subsection shall be effective unless the Secretary of 
Agriculture determines that the issuance of such order is approved 
or favored: 


(A) By at least two-thirds of the producers who (except that 
as to citrus fruits produced in any area producing what is known 
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as California citrus fruits said order must be approved or favored 
by three-fourths of the producers), during a representative period 
determined by the Secretary, have been engaged, within the produc. 
tion area specified in such marketing agreement or order, in the 
production for market of the commodity specified therein, or who, 
during such representative period, have been engaged in the pro- 
duction of such commodity for sale in the marketing area speci- 
fied in such marketing agreement, or order, or 

(B) By producers who, during such representative period, have 
produced for market at least two-thirds of the volume of such com- 
modity produced for market within the production area specified 
in such marketing agreement or order, or who, during such repre- 
sentative period, have produced at least two-thirds of the volume of 
such commodity sold within the marketing area specified in such 
marketing agreement or order. 


Orders with or without marketing agreement 

(9) Any order issued pursuant to this section shall become effec- 
tive in the event that, notwithstanding the refusal or failure of 
handlers (excluding cooperative associations of producers who are 
not engaged in processing, distributing, or shipping the commodity 
or product thereof covered by such order) of more than 50 rer centum 
of the volume of the commodity or product thereof (except that as 
to citrus fruits produced in any area producing what is known as 
California citrus fruits said per centum shall be 80 per centum) 
covered by such order which is produced or marketed within the 
production or marketing area defined in such order to sign a market- 
ing agreement relating to such commodity or product thereof, on 
which a hearing has been held, the Secfetary of Agriculture deter- 
mines: 


(A) That the refusal or failure to sign a marketing. agreement 
(upon which a hearing has been held) by the handlers (excluding 
cooperative associations of producers who are not engaged in proc- 
essing, distributing, or shipping the commodity or product thereof 
covered by such order) of more than 50 per centum of the volume 
of the commodity or product thereof (except that as to citrus fruits 
produced in any area producing what is known as California citrus 
fruits said per centum shall be 80 per centum) specified therein 
which is produced or marketed within the production or marketing 
area specified therein tends to prevert the effectuation of the de- 
clared policy of this chapter with respect to such commodity or 
product, and 


(B) That the issuance of such order is the only practical means 
of advancing the interests of the producers of such commodity pur- 
suant to the declared policy, and is approved or favored: j 

(i) By at least two-thirds of the producers (except that as to 
citrus fruits produced in any area producing what is known as 
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California citrus fruits said order must be approved or favored 
by three-fourths of the producers) who, during 2 representative 
period determined by the Secretary, have been engaged, within 
the production area specified in such marketing agreement or 
order, in the production for market of the commodity specified 
therein, or who, during such’ representative period, have been 
engaged in the production of such commodity for sale in the 
marketing area specified in such marketing agreement, or 
order, or 1 omyt 

(ii) By producers who, during such representative period, 
have produced for market at least two-thirds of the volume of 
such commodity produced for market within the production area 
specified in such marketing agreement or order, or who, during 
such representative period, have rroduced at least two-thirds of 
the volume of such commodity scld within the marketing area 
specified in such marketing agreement or order. 


Manner of regulation and applicability ae 

(10) No order shall be issued under this section unless it regu- 
lates the handling of the commodity or product covered thereby 
in the same manner as, and is made applicable only to persons in 
the respective classes of industrial or commercial activity specified 
in, a marketing agreement upon which a hearing has been held. 
No order shall be issued under this chapter prohibiting, regulat- 
ing, or restricting the advertising of any commodity or prod- 
uct covered thereby, nor shall any marketing agreement contain 
any provision prohibiting, regulating, or restricting the advertis- 
ing of any commodity or product coveted by such marketing agree- 
ment. : ; : 


. Regional application 

(11) (A) No order shall be issued under this section which is 
applicable to all production areas or marketing areas, or both, of 
any commodity or product thereof u:less the Secretary finds that 
the issuance of several orders applic:.ble to the respective regional 
production areas or regional marketiig areas, or both, as the case 
may be, of the commodity or product would not effectively carry out 
the declared policy of this chapter. : 


(B) Except in the case of milk and its products, orders issued 
under this section shall be limited in their application to the small- 
est regional production areas or regivnal marketing areas, or both, 
as the case may be, which the Secre'ary finds practicable, consist- 
ently with carrying out such declared policy. 


(C) All orders issued under this section which are applicable 
to the same commodity or product thzreof shall, so far as practica- 
ble, prescribe such different terms, ::pplicable to different produc- 
tion areas and marketing areas, as the Secretary finds necessary 
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to give due recognition to the differences in production and market- 
ing of such commodity or product in such areas. 


Approval of cooperative association as approval of producers 

(12) Whenever, pursuant to the provisions of this section, the 
Secretary is required to determine the approval or disapproval of 
producers with respect to the issuance of any order, or any term 
or Condition thereof, or the termination thereof, the Secretary shall 
consider the approval or disapproval by any cooperative associa- 
tion of producers, bona fide engaged in marketing the commodity 
or product thereof:covered by such order, or in rendering services 
for“or advancing the interests of the producers of such commodity, 
as the approval or disapproval of the producers who are members 
of, stockholders in, or under contract with, such cooperative as- 
sociation of producers. 


Retaller and producer exemption 
(13) (A) No order issued under subsection (9) of this section 
shall be applicable to any person who sells agricultural commodi- 
ties or products. thereof at retail in his capacity as such retailer, 
except to a retailer in his capacity as a retailer of milk and its prod- 
ucts. 


(B) No order issued under this chapter shall be applicable to any 
producer in his capacity as a producer. 


Violation of order; penalty 


(14) Any handler subject to an order issued under this section, 
or any officer, director, agent, or employee of such handler, who 
violates any provision of such order (other than a provision call- 
ing for payment of a pro rata share of expenses) shall, on convic- 
tion, be fined not less than $50 or more than $500 for each such 
violation, and each day during which such violation continues shall 
be deemed a separate violation: Provided, That if the court finds 
that a petition pursuant to subsection (15) of this section was filed 
and. prosecuted by the defendant in good faith and not for delay, no 
penalty shall be imposed under this subsection for such violations as 
occurred between tie date upon which the defendant’s petition was 
filed with the Secretary, and the date upon which notice of the 
Secretary’s ruling thereon was given to the defendant jn accord- 
ance with regulations prescribed pursuant to subsection (15) of 
this section. 

Petition by tandler for modification of order or exemptions 
court review of ruling of Secretary 

(15) (A) Any hzndler subject to an order may file a wr.tten peti- 
tion with the Secretary of Agriculture, stating that any such order 
or any provision of any such order or any obligation iriposed in 
connection therewith is not in accordance with law and praying for 
a modification thereof or to be exempted therefrom. He shall there- 
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upon be given an opportunity for a hearing upon such petition, in 
accordance with regulations made by the Secretary of Agriculture, 
with the approval of the President. After such hearing, the Secre- 
tary shall make a ruling upon the prayer of such petiticn which 
shall be final, if in accordance with law. , 


(B) The District Courts of the United States in any district in 
which such handler is an inhabitant, or has his principal place of 
business, are vested with jurisdiction in equity to review such ruling, 
provided a bill in equity for that purpose is filed within twenty days 
from the date of the entry of such ruling. Service of process in 
such proceedings may be had upon the Secretary by delivering to 
him 2 copy of the bill of complaint. If the court determines that 
such ruling is not in accordance with law, it shall remand such pro- 
ceedings to the Secretary with directions either (1) to make such 
ruling as the court shall determine to be in accordance with law, or 
(2) to take such further proceedings as, in its opinion, the law 
requires. The pendency of proceedings instituted pursuant to this 
subsection (15) shall not impede, hinder, or delay the United States 
or the Secretary of Agriculture from obtaining relief pursuant to 
section 608a(6) of this title. Any proceedings brought pursuant to 

‘section 608a(6) of this title (except where brought by way of 
counterclaim in proceedings instituted pursuant to this subsection) 
shall abate whenever a final decree has been rendered in proceed- 
ings between the same parties, and covering the same subject mat- 
ter, instituted pursuant to this subsection (15). 


Termination of orders and marketing agreements 

(16) (A) The Secretary of Agriculture shall, whenever he finds 
that any order issued under this section, or any provision thereof, 
obstructs or does not tend to effectuate the declared policy of this 
chapter, terminate or suspend the operation of such order or such 
provision thereof. 

(B) The Secretary shall terminate any marketing agreement en- 
tered into under section 608b of this title, or order issued under 
this section, at the end of the then current marketing period for 
such commodity, specified in such marketing agreement or order, 
whenever he finds that such termination is favored by a majority 
of the producers who, during a representative period determined 
by the Secretary, have been engaged in the production for market 
of the commodity specified in such marl:eting agreement or order, 
within the production area specified in such marketing agreement 
or order, or who, during such representative period, have been 
er.gaged in the production of such cominodity for sale within the 
Marketing area specified in such marketing agreement or order: 
Provided, That such majority have, during such representative pe- 
riod, produced for market more than 5C per centum of the volume 
o£ such commodity produced for market within the production area 
specified in such marketing agreement or order, or have, during 
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such representative period, produced more than 50 per centum of 
the volume of such commodity sold in the marketing area specified ia 
such marketing agreement or order, but such termination shail be 
effective only if announced on or before such date (prior to the en.j 
of the then current marketing period) as may be specified in such 
marketing agreement or order. 


(C) The termination or suspension of any order or amendmert 
thereto or provision thereof, shall not be considered an order within 
the meaning of this section. : 
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Provisions applicable to amendments : 

(17) The provisions of this section and sectien 608d of this title 

applicable to orders shall be applicable to amendments to orders: 

Provided, That notice of a nearing upon a proposed amendment to 

any order issued pursuant to this section, given not less than thre» 

days prior to the date fixed for such hearing, shall be deemed due 
notice thereof. 


MUK prices > 

(18) The Secretary of Agriculture, prior to prescribing any term 
in any marketing agreement or order, or amendment thereto, relat- 
ing to milk or its products. if such term is to fix minimum price; 
to be paid to producers or associations of producers, or prior to 
modifying the price fixed in any such term, shall ascertain the parity 
prices of such commodities. The prices which it is declared to 
be the policy of Congress to establish in section 602 of this title 
shall, for the purposes of such agreement, order, or amendment, 
be adjusted to reflect the price of feeds, the available supplies of 
feeds, and other economic conditions which affect market supply ~ 
and demand for milk or its products in the marketing areaNto which 
the contemplated marketing agreement, order, ‘or amendment re- 
lates. Whenever the Secretary finds, upon the basis of the evi- 
dence adduced at the kearing required by section 608b of- this title 
or this section, as the case may be, that the parity prices of such 
commodities are not reasonable in view of the price of feeds, the 
available supplies of feeds, and other economic conditions which 
affect market supply and demand for milk and ‘ts products in the 
marketing area to which the contemplated agreement, order, or 
amendment relates. he shall fix such prices as he finds will reflect 
such factors, insure a sufficient quantity of pure and wholesome’ 
milk, and be in the public interest. Thereafter. as the Secretary 
finds necessary on account of changed circumstances, he shall, after 
due notice and opportunity for, hearing, make adjustments in such 
- prices, : 


ee 


Producer or processor referendum for approving order 
(19) Fo: the purpose of ascertaining whether the issuance of an 
order is approved or favored by producers or processors, as re- 
quired under the applicable rrovisions of this chadter, the Secretary 
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may conduct a referendum among producers ‘or processors and in 
the case of an order other than an amendatory order shall do so. 
The requirements of approval or favor under any such provision 
shall be held to be complied with ii, of the total number of producers 
or processors, or the total volume of production, as the case may be, 
represented in such referendum, the percentage approving or favor- 
ing is equal to or in excess of the percentage required under such 
provision. The terms and conditions of the proposed order shall be 
described by the Secretary in the ballot used in the conduct of the 
referendum. The nature, content, or extent of such description shall 
not be a basis for attacking the legality of the order or any action 
relating thereto. Nothing in this subsection shall be construed as 
. limiting representation by cooperative associations as provided in 
subsection (12) of this section. May 12, 1933, c. 25, Title I, § 8c, 
as added Aug. 24, 1935, c. 641, § 5, 49 Stat. 753, and amended June 
25, 1936, c. 804, 49 Stat. 1921; June 3, 1937, c. 296, $§ 1, 2(d), (e), 
(i), (k), (2D, (m), 50 Stat. 246, 247; Aug. 5, 1937, c. 567, 50 Stat. 
563; Apr. 13, 1938, c. 143, §§ 1, 2, 52 Stat. 215; May 31, 1939, c. 
157, 53 Stat. 793; Feb. 10, 1942, c. 52, $$ 2, 3, 56 Stat. 85; 1947 
Reorg. Plan No. 1, § 102, eff. July 1, 1947, 12 F.R. 4534, 61 Stat. 
951; Aug. 1, 1947, c. 425, $§ 2, 4, 61 Stat. 707, 710; July 3, 1948, c. 
827, Title III, § 302(b, c), 62 Stat. 1258; June 29, 1949, c. 273, 68 
Stat. 252; Aug. 28, 1954, c. 1041, Title IV, $ 401(b)-(d), 68 Stat. 
907; Aug. S, 1961, Pub.L. 87-128, Title I, § 141(3), (4), 75 Stat. 304, 
305; Sept. 27, 1962, Pub.L. 87-703, Title IV, § 403, 76 Stat. 632. . 
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I. The pricing provision attacked by Fairmont 
is expressly authorized by the Agricultural 
Marketing Agreement Act of 1937, as an ad- 
justment from the uniform price for "the 
locations at which delivery of such milk,’ 
or any use classification thereof, is made 
to.such handlers, "s------------------------- 


The Secretary's inclusion of the zone ae 
provision in the Order has a rational basis 
supported by substantial evidence. 


The zone pricing provision of the Nebraska- 
Western Iowa Order does not prohibit the 
flow of milk between marketing areas, and. 
therefore is not a "Trade reser en onetane 
section 8c(5)(G) of the Act, 7 U.S 
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Fairmont's failure to raise any objection to 
the adequacy of the promulgation hearing 
notice at that hearing, or to press its ob- 
jection in the district court, bars its 
present objection to that notice. In any 
event, the notice was adequate. 


Even if the 1965 differentials were invalid, 
Fairmont is not automatically entitled to 
monetary reimbursement. In no event is 
Fairmont entitled to any injunctive relief 
from the provisions of the Nebraska-Western 
Iowa Order presently in effect, for it filed 
no petition under 7 U.S.C. 608¢(15)(A) 
attacking the Secretary's 1968 decision.--- 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23808 


FAIRMONT FOODS COMPANY, 
Appellant, 
Vv. 


CLIFFORD M. HARDIN, Secretary 
of Agriculture, 


Appellee, 


ON APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEE 


ISSUES PRESENTED 
1. Whether a differential, the payment of which depends 
upon the location of the handler's plant to which milk is 
delivered by a farmer, is authorized by § 8¢(5)(A) of the 


Agricultural Marketing Agreement Act of 1937, 7 U.S.C. 608¢(5)(A), 


which permits adjustments for "the locations at which delivery 
of such milk...is made to such handlers." 

2, Whether there is a rational basis for the differential 
in question, 

3. Whether the differential is a "trade barrier" which 
"prohibits" the marketing in the Nebraska-Western Iowa marketing 


area of milk from other areas, within the meaning of § 8c(5)(G) 
of the Act, 7 U.S.C. 608¢(5)(@). 

4, Whether the failure of Pairmont Dairies to object to 
the notice of the promulgation hearing at that hearing, or to 
press its objection in the district court, bars its contention 
on appeal that the notice was defective. 

5. Whether the hearing notice was adequate. 

6. If the contested provision is invalid, whether there 
are "overpayments" which must be returned to Fairmont, if the 
differential is invalid, and whether Fairmont is entitled to 
injunctive relief. 

REFERENCES TO RULINGS 

The Order of the district court of October 1, 1969, granting 
the motion of the appellee Secretary of Agriculture for summary 
judgment (J.A, 10-11), is not reported. 

STATEMENT OF THE CASE 

This action was brought by the appellant, Fairmont Foods 

Company, pursuant to § 8c(15)(B) of the Agricultural Marketing 


Agreement Act of 1937, 7 U.S.C. 608c(15)(B), to obtain review 


of a decision of the Secretary of Agriculture, through the 
Judicial Officer of the Department of Agriculture, upholding 

the validity of a location differential provision of the Federal 
Milk Marketing Order for the Nebraska-Western Iowa Marketing 

area, 7 C.F.R. 1065.51, 30 Fed. Reg. 2522 (1965). This appeal 

is taken from an Order of the district court of October 1, 1969 
(J.A, 10-11), sustaining a motion of the Secretary of Agriculture 


for summary judgment. 


A. The Agricultural Marketing Agreement 
Act of 1 . 


A brief review of the relevant terms of the Agricultural 


Marketing Agreement Act of 1937, 7 U.S.C. 601, et seg., 1s 
1 


helpful in considering the issues on appeal, That Act is the 
immediate successor of the Agricultural Adjustment Act of 1933, 
48 Stat. 31, as amended in 1935, 49 Stat. 750. The present 
provisions of the Act relating to milk marketing were first 
enacted as part of the 1935 Amendments to the AAA, They were 
carried forward in the Agricultural Marketing Agreement Act of 
1937, 7 U.S.C. 601. | 

Basically, the Act authorizes the Secretary of Agriculture 
to issue milk marketing Orders, subject to producer approval. 
7 U.S.C, 608c(5). Section 8c(5)(A) of the Act, 7 U.S.C. 608¢(5) 
(A), provides for the classification of milk according to the 
way in which it is used, and for the establishment of minimum 
prices to be paid for each class of milk by handlers. Ina 
marketwide pooling Order such as the Nebraska-Western Iowa 
Order involved nesere instead of paying these class prices 
1/The background of the Agricultural Marketing Agreement Act o 


937 is set forth in the Supreme Court's opinions in Zuber v. 
Allen, 396 U.S. 168, affirming 402 F.2d 660 (C.A.D.C.); United 
States v. Rock Royal Co-op., Inc., 307 U.S. 533; H, P. Hood & Sons 
inc. v. United States, 307 U.S. 588. 
e/tThere are basically two kinds of Federal milk marketing Orders: 

1) handler pools (under § 8¢(5)(B)(1), 7 U.S.C. 608c(5)(B)(1)), 
in which the amount which a farmer is paid for his milk depends 
on the use to which that handler puts the milk of all the farmers 
delivering to him; and (2) marketwide pools (under § 8c(5)(B)(1i1) 
7 U.S.C. 608c(5)(B)(11), in which the amount received by a farmer 
for his milk depends on the use of milk by all the: handlers in 
the market 
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directly to individual producers the handlers pay the farmers 
with whom they deal a uniform or "blend" price based upon the way 
milk is used by all handlers throughout the marketing area (i.e., 


how much in fluid form, and how much in the various manufactured 
3B 


forms). 


The mechanics of the computation in a marketwide Order are 


Gescribed in 9, P. Hood & Sons v. United States, 307 U.S. 588, 
5903-4. As noted, basically the Secretary establishes a minimum 
price for each use classification (see 7 C.F.R. 1065.50-.51). 
Minimum prices determine the value of all the milk delivered by 
all producers to all the handlers subject to the Order. The 
market Administrator for the Order 

-.-.-computes the value of milk for each handler by 

multiplying the quantities used by him in each class 

by the class price, and by adding the two results. 

Then the values for all handlers are combined into 

one total. Adjustments are made for differentials. 

The adjusted total is divided by the total quantity 

of milk. ‘The result is a weighted average price 

somewhere between the two class prices, known as the 

"blended price." Each handler pays his producers 

at the blended price. The amount paid to producers 

may be less, or it may be more, then the value of the 


milk sold by the handler, Equalization is made among 
handlers. 


This equalization is accomplished by means of a "producer 
settlement fund," 7 C.F.R. 1065.81. In general handlers whose 
use of milk in Class I form is higher than that of the average 
in the market must pay into the producer settlement fund; those 
whose Class I usage is lower receive payment from the fund so0 
that they can pay their producers the blended price. 

The uniform class prices which the regulated handlers must 


pay for milk are subject to certain adjustments. Thus, §8¢(5)(A), 
ai 


7 U.S.C. 608c(5)(A), states that the prices payable "shall be 
uniform as to all handlers, subject only to adjustments for 
(1) volume, market, and production differentials 


customarily applied by the handlers subject to 
such order, (2) the grade or quality of the milk 


purchased, and (3) the locations at which deliver 

of such milk, or any use classification thereor, 

is made to such pamitersc [Emphasis added]. 

B. The Contested Provision of the Nebraska- | 
Western Iowa Order, ; 


The present case involves the validity of a provision of 
the Federal Milk Marketing Order for the Nebraska-Western Iowa 
area, 7 C.F.R. 1065, which established that the Class I prices 
for milk were "The basic formula price for the preceding month 
plus $1.40 for pool plants located in the Eastern zone; plus 
$1.55 in the conere zone; and plus $1.80 in the Western zone." 


7 C.F.R. 1065.51. In other words, the Secretary provided for 


an adjustment in the Class I price, depending upon the location 


3/The term "Basic formula price” is defined in 7 C.F.R. 1065.50 


as "the average price per hundredweight for manufacturing grade 
milk, f.o.b. plants in Wisconsin and Minnesota, as reported by 
the Department for the month...," subject to certain adjustments 
for butterfat content. As will be discussed in the text an 
important factor in the pricing of milk, particularly in the 
Midwest, is the existence of the huge volume of milk produced in 
Wisconsin and Minnesota. 


4/The three zones established by the Secretary are shown on 
several maps which were exhibits in the administrative record. 
(see, £-8 2 Exh. 27). 

In 1968, the Order was again amended and the zones were sub- 
stantially altered. See 33 Fed. Reg. 3530, 3536-8 (1968). Thus, 
this case involves only the amounts Fairmont was obligated to pay 
under the Order between 1965 and 1968. The reasons for the 1968 
amendments are discussed in the text. 


at which delivery of milk was made; under the provision, handlers 
had to pay $.15 per hundredweight more for Class I milk delivered 
to plants in the Central zone than for such milk delivered to 
plants in the Eastern zone, and similarly had to pay $.25 per 
hundredweight more for Class I milk delivered to plants in the 
Western zone than for such milk delivered to Central zone plants. 
The amounts of these adjustments are equal to the cost of 
transporting milk between the zones (Tr. 199-201, 230-231, 
J.A. 83-85 }. The Secretary's 1965 decision promulgating the 
three-zone pricing which is at issue here, explained at length 


the reasons why such a pricing provision was deemed necessary. 


See 30 Fed. Reg. 1861-1862, J.A. 36-37. The Secretary began by 


stating that the addition of the eleven Western counties 
intensified the need for reconsideration of the pricing pattern 
in the Nebraska-Western Iowa marketing area. He found that 
(3A. 36 ): 


During the months of short supply supplemental 
milk is needed by the plants located in the Central 
and Western zones, The cost of moving milk from 
the Grand Island receiving station to plants in the 
Central zone is approximately 15 cents per hundred- 
weight, while the cost of moving milk from Grand 
Island to plants in the Western zone is approximately 
40 cents per hundredweight. 


Approximately the same differences would be 
reflected in the transportation cost of milk moved 
from the surplus producing areas of Minnesota and 
Wisconsin, In the past, milk has been procured 
from these areas when local producer receipts were 
insufficient to meet the Class I requirements of 
the market. 


5 Fifteen cents per hundredweight is equal to about one-third of 


one cent per quart. 


The Secretary further found that Class I prices under 
the Nebraska-Western Iowa Order should be aligned with prices 
under the marketing Orders for adjacent areas. He noted that 
since the Order had been amended in 1961, a Federal Milk 
Marketing Order for Eastern Colorado had been promulgated. The 
Class I price under the Eastern Colorado Order was $.70 higher 
than the Class I price under the Nebraska-Western Iowa Order, 
and hence payable at North Platte (the Western zone of Nebraska 
was not under any Federal Order prior to 1965 so that North Platte 
was in the Western part of the marketing area as it existed 


prior to 1965 (J.A. 37 )). That difference substantially 


exceeded the cost of transporting milk between the two locations 


(fr, 263-64, J.A. 104, 130-31). 
The Secretary's decision added that if prices for the 
adjacent Orders were not properly aligned, the handlers under 
the Eastern Colorado Order would be at a competitive disadvantage 
for sales within their own marketing area, and that dairy farmers 
who constituted the local supply for Western Nebraska handlers 
would be encouraged to become associated with the Eastern 
Colorado pool to take advantage of the higher prices (J.A. 36 ). 
To further understand these reasons for the Secretary's 
action, it is necessary to turn to the detailed record evidence 
regarding the economics of milk marketing in the area involved. 


C. The Economic Evidence Underlying the 
Secretary's Action, 


A dominant factor in the pricing of milk in the Nebraska- 


Western Iowa area, and indeed in much of the country, is the 
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presence of the enormous milk production of Wisconsin and 
Minnesota. As a general rule, the price of fluid milk tends 


to increase as the milk moves westward from those areas of 


surplus production, in ashe the cost of transporting 


the milk (Tr. 231, J.A. 104 ). Thus, the Record before the 
Secretary showed the following prices for milk in Orders of 
increasing distance from these surplus producing areas, in 1963, 
the last full year before the hearings leading to the adoption 
of the contested provision: Minneapolis-St. Paul, $3.86;. 
Des Moines $4.26; Nebraska-Western Iowa, $4.50; Eastern 
Colorado, $5.20. (Exh. 7, Table 5, J.A. 173 We 
The nub of this case, is Fairmont Food Company's contention 

that the Secretary either is legally disabled from pricing milk 
in the Nebraska-Western Iowa Order -- which spans a distance of 
about 475 miles, East to West (Tr. 234, J.A. 107-108) — inaccordance 
with this general economic fact of life; or, because of local 
conditions within Nebraska, there allegedly is no substantial 

This fundamental characteristic of m 8 explaine n 


6/This fund I ch teristic of milk pricing 1 Tained 1 
Lasley, Geographic Structure of Milk Prices 1 64-65 (U.S.D.A. ,Econ. 
Research Service 1965, E > as follows (id. at pp. 1-3): 


The lowest prices occur in the heavy milk=-producing 
areas in Wisconsin and Minnesota. Eau Claire, Wis., 
near the center of this area, has traditionally been 
used as a base point for comparing prices in other 
markets in the United States. Prices tend to increase 
with distance from Eau Claire, although not at @ 
uniform rate. 


Furthermore (id., at 3), "The relationship of dealers' buying prices 
to distance from Eau Claire is expressed in figure 3,28 a straight 
line regression for 136 markets east of the Rockies. 


‘As the Exhibit shows, comparable price relationships between 
these markets existed in 1962, and the first. part of 1964. 


aS 


evidence to support such pricing. 

Considerable evidence was adduced at the administrative 
hearing concerning the local economics of milk marketing in 
the area in question, As Fairmont repeatedly emphasizes, about 
85% of the population of Nebraska is concentrated in the Eastern 
zone of the State, in which the largest cities, Omaha and 
Lincoln are situated (Exh. 39, p. 6). As Fairmont entirely 
overlooks, however, 85% of the milk produced in Nebraska also 
is produced in the Eastern zone (Exh. 39, pp. 8-9, J.A. 187-188). 
Thus the Central and Western zones are areas of relatively 
Sparse population, and lower milk production. 

Detailed testimony on market conditions prevailing in the 
Nebraska-Western Iowa Order was given by Willard J, Grant, the 
general manager of the Nebraska-Iowa Non-Stock Cooperative 
Milk Association, the principal cooperative in the market 
(Tr. 22, 75, 176, JA. 47-48 ). ‘The cooperative attempts 
to manage the supply of milk throughout Nebraska, so that it is 
available to any plant at any location (fr. 233, eA. 107 ). 
Mr. Grant stated that the cooperative supplied supplemental 
milk to all five handlers in the proposed Western zone of the 
Order at times of short supply. This milk originates at plants 


which were regulated under the existing Order, and is moved 


West to the plants in the Western zone (Tr. 31-39, 45, 51, 60, 


ou , O00, B. Oo 0,000,000 lbs, of milk 
produced in the State are produced in the Eastern zone, This 
figure is derived by adding the totals of milk produced in 
Eastern zone counties, as listed in the Exhibit. 
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262,267, 281-82, J.A. Be (OR a ee The cooperative 
maintains several facilities to assist in the handling of milk, 
The largest of these facilities is a receiving plant at Grand 
Island, Nebraska, which is in the Eastern zone, Milk is brought 
to this receiving plant, and then transferred to wherever it is 


needed (Tr. 24-25, J.A. 49-51 ). ‘In months when the supply of 
10 


milk in the market is high (se. particularly the summer months), 


the cooperative transports milk brought into its Grand Island 
plant to Colorado (Tr. 25-26, 167, J.A. 50-52,77 ), and also to 
a manufacturing plant it operates in Norfolk, Nebraska (Tr. 24, 66 
J.A. 49-50, 76 = On occasion, the cooperative has diverted 

milk from Western zone farmers to Johnstown, Colorado, or to 


Torrington, Wyoming (Tr. 52, J.A. 72 ). 


e largest plant in the Western zone was one operate y 
‘airmont Foods Company, at Mitchell, Nebraska, near Scottsbluff 
(Tr. 38-39, J.A, 63 Ve 


Pas noted by Mr. Justice Harlan in Zuber v. Allen, 396 U.S. 168, 
e ‘nilk industry is characterized by periods of seasonal over- 
production. The winter months are low in yield and conversely the 
summer months are fertile." 


ayeven in surplus months, the Nebraska-Iowa Non-Stock Cooperative 
lk Association moves milk from its receiving station at Grand 
Island to its manufacturing plant at Norfolk, The reason for this 
is that the handlers' plants to which the milk otherwise would be 
Gelivered from the co-op's Grand Island station, operate only five 
days a week (Tr. 24-25, J.A. 50 ) Fluid milk, of course, is 
highly perishable, and cannot be left at the receiving station for 
more than a few days. Thus, over weekends and holidays (See Tr. 
174-75, J.A. 78-79 ), milk must be moved to the manufacturing 
plant, 

The cooperative's Norfolk plant is not a "pool plant" for 
purposes of the Nebraska-Western Iowa Order (fr. 192, 194, 
J.A. 79-80 ) because it does not distribute enough of the milk 
4t receives for Class I use. See 7 C.F.R. 1065.12. 


During several months of the year, the Nebraska market is 
a deficit market, short of fluid milk (Tr. 66-68, J.A. 75-77). 
In those months, all of the cooperative members' milk ordinarily 
is accepted at pool plants under the Order (tr. 67, J.A. ). 
The cooperative also imports milk in those months from sources 


outside Nebraska such as the Sioux City Milk Producers and the 


Twin Cities Milk Association at St. Paul, Minnesota. While it 


had not yet done so at the time of hearing, it anticipated 
purchasing substantial amounts from a cooperative at Eau Claire, 
Wisconsin (Tr, 25, J.A, 50-51 ~~). 

Because of the location of the cooperative's main receiving 
plant, the transportation of milk within Nebraska follows a 
Somewhat unusual pattern, Thus in the summer months when there 
is a surplus, the cooperative may ship milk to Denver (e.g.), 
by moving the milk of cooperative members to the receiving plant 
at Grand Island, and there reloading it on tankers which take it 
to Denver. In the case of some producers further out West, the 
milk may be moved directly to Denver without going through Grand 
Island (Tr. 26, 211, J.A. 51-52, 93 ). 

Mr. Grant further explained that when milk was not needed 
in the North Platte area (in the Central zone), or the Scottsbluff 
area (Western zone) the cooperative would divert the milk to its 
Grand Island plant instead (Tr. 202-208, J.A. 86-91 ). At 
times when extra milk is needed at North Platte (e.g.), the 


cooperative performs a reverse operation; it diverts milk that 


otherwise would go to its Grand Island plant out to North Platte 
(Tr, 204-205, J.A. 88-89 ). These diversions are the largest 
4n the winter months (Tr. 205, J.A. 88-89; Exh. 28, J.A. 179 ). 

As emphasized by Fairmont, in 1963-64, the amounts of milk 
transferred from North Platte to Grand Island, and from Scottsbluff 
to Grand Island, greatly exceeded the amounts "transferred" back 
from Grand Island to North Platte or to Scottsbluff (Exhs. 28, 
29, J.A. 179-180 ). Fairmont appears to assert that the 
conclusion to be drawn from that fact is that fluid milk moves 
from West to East in Nebraska. However, Mr. Grant pointed out 
several facts showing that that conclusion did not follow. As 
already noted, he stated that milk brought to the Grand Island 
receiving plant from points farther West was not at all 
necessarily being transported for fluid consumption in the 
Eastern part of Nebraska. Instead such milk often was either 
being gathered for shipment West to Colorado (Tr. 211), or 
to be sent to the cooperative 's manufacturing plant. In 1963, 
about 12,000,000 pounds of milk were transferred from the 
Grend Island plant to the Norfolk manufacturing plant (Exh. 25, 
Sek. GELS ). 

Mr. Grant also pointed out that in 1963 the cooperative 
imported about 11,475,000 pounds of milk into the marketing area 
(Exh. 30, J.A. 181 ), all of it from sources to the East 


(e.g., Iowa, Wisconsin and Minnesota) (Tr. 210, J.A. 92 ie 


In the same year, the cooperative shipped about 7,146,000 pounds 
of milk West to the Denver Milk Producers Association (Exh. 30, 
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JA, 181 ). An exhibit submitted by Fairmont confirmed that 
of the total about 70,000,000 pounds of milk pooled in the 
Nebraska-Western Iowa Order, which was produced in States other 
than Nebraska, only a minimal amount was from States to the 
West; more than 61,000,000 pounds of that amount was produced 
in Iowa and Minnesota (Exh. 39, pp. 9-10). Mr. Grant further 
stated (Tr. 211, J.A. 93 ) that some of the milk diverted 
to Grand Island from the more Western areas, was destined for 
Denver: 
It is more convenient to collect it at Grand 

Island even though there is additional transpor- 

tation, because this is where the bulk of the volume 

is, it is hard to gather milk from the Nebraska 

Panhandle and move it. Normally we will divert 

North Platte milk into Grand Island and teoad it 

and take it to Denver. 

In other words, milk which Fairmont claims was moving East, 
since it was "diverted" to Grand Island, in actual fact was being 


moved West to Denver, The Secretary's decision under review 


here states that the "distribution of handlers under the Order 


generally follows an East to West pattern." (J.A. 30 ). 

Mr. Grant also testified concerning the relationship of 
prices in the Nebraska-Western Iowa Order and adjacent Orders. 
The two Federal Orders abutting the Western end of Nebraska, to 
which the Nebraska-Western Iowa Order was being extended, are 
the Eastern Colorado Order and the Black Hills Order (Tr. 214-15, 
JA. 95 ); the adjacent State of Wyoming is under State 
milk regulation (Exh. 37; Tr. 228, J.A. ). 


If prices in adjacent markets are not aligned properly, it 
is expectable that Nebraska milk purchased by Nebraska handlers 
could be moved into the Black Hills and Denver marketing areas 
at a cheaper cost than Eastern Colorado Order handlers are 
required to pay. (J.A. 232, A. 105 ). This movement would 
be encouraged even though the milk was needed to assure an 
adequate supply of fluid milk in the Western zone. It would 
also place Eastern Colorado and Black Hills handlers at a 
competitive disadvantage for the sale of milk in their respective 
areas. (id.). 

Cooperatives under the Eastern Colorado and Black Hills 
Market also presented testimony in support of the pricing 
proposal of the Nebraska-Iowa Non-Stock Cooperative (Tr. 251-271). 
Mr. Lee Herdina, manager of the Black Hills Milk Producers, 

Rapid City, South Dakota, a cooperative which operates plants 
under the Black Hills Order, confirmed that “Unless the price 
which pool plants are required to pay producers for Class I 
milk delivered to plants in Western Nebraska is aligned with 
the Black Hills Order price for Class I milk at the same 
location, Black Hills handlers will be at a serious competitive 


disadvantage with plants that are now unregulated" (Tr. 252, 


JA. 122 ). 

Mr. Herdina added that even under the proposed pricing, 
regulated plants the Western zone of Nebraska-Western Iowa Order 
“will still enjoy a slight competitive advantage in the costs 


of producer milk for Class I use", because the differences in 


a 


price would still be slightly more than the cost of transporting 
the milk between the areas (Tr. 254, J.A. 124-125. ))- 

Mr. Chet Davidson, manager of Denber Milk Producers, a 
cooperative which supplies handlers under the Eastern Colorado 
Order (Tr. 261-62, J.A. 128 ), similarly testified that 
(fr. 263, J.A. 130 ) “Any disparity in Class I prices 
between adjacent market Orders provides for competitive advantages 
among handlers and is to be avoided if at all possible." He 
pointed out that, on the basis of transportation costs, the 
differential at North Platte ought to be 16 cents more than the 
Nebraska~Iowa cooperative had proposed (and the Secretary 


adopted) (Tr. 263-65, J.A, 130-131 Mr. Davidson stated 


NE 
that one handler from North Platte -- 1.e., Fairmont -- had 


sold milk in Eastern Colorado (Tr. 268-69, J.A. 134-135 ). 
He did not know whether, up to the time of the hearing, those 
sales had been a disturbing element in the Eastern Colorado 
market (i.e., by seriously undercutting Eastern Colorado Order 
handlers, who had to purchase their milk supplies at substantially 
higher prices) (Id). | 

Testimony also was presented in opposition to the pricing 
proposal, by representatives of several handlers, Mr. Leslie 
Chaffen testified (Tr. 278-80) on behalf of the Gillette Dairy, 
at Norfolk, Nebraska, and the Staska Dairy, a subsidiary of 
Gillette Dairy located at Chadron, Nebraska (in the Western zone ) 
(fr. 36-37, J.A. 60-61 ). Mr. Chaffen stated that "Much 
of our competition is bringing milk from the Grand Island area 
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where the milk would be purchased at a lower price because the 
retail and wholesale prices are unregulated and are presently 
being set by the dairies in Eastern Nebraska who buy their 
milk under the lower Eastern prices of the Nebraska-Western 
Iowa Federal Marketing Order" (Tr. 278-79, J.A. 137 ). He 
did not explain however, why this competition would be unfair under 
the proposed pricing, considering the fact that handlers 
who transported milk from Grand Island to the West would incur 
transportation costs. Mr. Chaffen also referred to "the time 
of import necessity to take care of the larger handlers in the 
Eastern section of the state" (while in the same breath proclaiming 
that such flow of milk from the Eastern zone to the Western zone 
occurred “even though there was more than a sufficient supply 
of milk locally") (fr. 281, J.A. 139 ). 

Mr. S. H. Rasey testified (Tr. 280-332) briefly for the 
Platte Valley Creamery, a small handler in Scottsbluff (Tr. 34, 
JA. 58 ), and at greater length for Fairmont Foods, a 


large handler with plants at Lincoln (Eastern zone), North 


Platte (Central zone) and Mitchell (near Scottsbluff, in the 
Weatern zone) (Tr. 300, J.A. 147 +). Both the Platte Valley 
Creamery, and the Mitchell plant of Fairmont were unregulated, 
and were paying ionly the same price for milk as regulated 
handlers at the Eastern end of the State (Tr. 281, 300, 304, J.A. 
138-139, 147,151). Mr. Rasey, like Mr. Chaffen, contended that 


production in the Western zone was ample to supply its needs. 


(Tr. 304, J.A. 151 ). He opposed the pricing proposal on 
the theory that orderly marketing already was being disturbed 
by Central zone handlers who were moving milk to the Western 
zone, and who should not be given "further incentive to invade 
our local markets" (Tr, 282, 324, J.A. 139, 168 | ). 

Mr. Rasey also stated that Fairmont at present was hauling 
milk from the Western part of Nebraska Eastward into handlers! 
plants (Tr. 2901, J.A. 143 ). As alleged evidence of this 
he pointed to a map Fairmont had prepared (Exh, 39, p. 7, Tr. 
303, 307, J.A. 150, 154) showing that Fairmont's North Platte 
Plant sold 43.49 per cent of its milk in the Eastern zone 1; 
41,317 percent in the Central zone; 8.833 percent in the Western 
zone == The map shows that Fairmont's North Platte plant sells 


milk in the adjacent counties in the Western part of the Eastern 
1 


zone, The same map shows that Fairmont's Mitchell plant sold 
most of its milk in the Western zone, about 13 percent in 
Wyoming, and none in the Central or Eastern zones. Fairmont 
submitted much statistical data (e.g., Exh. 39), but no direct 


evidence of actual transfers of milk between its plants, or 


le/The percentages of Fairmont's North Platte milk sold in the 


Western zone given on the map add up to about 15 per cent; the 
reason for the difference between that figure, and the 8.833 per 
cent stated by Mr. Rasey (Tr. 303, J.A. 150 ), does not appear 
in the record, 

Some milk was sold by Fairmont's North Platte plant in unregu- 
lated areas, so that the total listed did not add up to 100% in 
any event (Tr. 303, J.A. 150 ). 


13/Presumably areas in the Eastern zone, but not close to the 
Central zone, would be served by Fairmont's Lincoln plant. 
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1y/ 
diversions of producers from one plant to another. 
While stating that Fairmont itself shipped milk East, 


Mr. Rasey also conceded (Tr. 304, J.A. 151 ) that "because 


of economic factors involved, it is better for the [cooperative] 


Association to ship into Denver at Class I prices and import 
milk East of the normal production area to supply handlers in 
the Eastern end of the state." 

The Secretary, while acknowledging the argument of the 
Denver Milk Producers that the differential of North Platte 
should be even higher than the Nebraska-Iowa Cooperative had 
proposed, decided to adopt only the proposed $.15 adjustment 
for milk delivered in the Central zone. This was done with the 
express purpose of protecting North Platte handlers -- primarily 
Fairmont -- who had sales in the Eastern zone, from being 
placed at a serious disadvantage with their competitors in 
the Eastern zone (J.A. 37 ). It was further noted that 
(J.A. 36-37 ), "[t]Jhe handler operating this plant also operates 
a pool plant at Lincoln so that he may minimize any competitive 
disadvantage with respect to Eastward sales from his North Platte 
plant," and that the total distribution from the North Platte 
i4/Mainiy Mr. Rasey relied upon projections of the yearly milk 
production for Western zone producers, based upon their production 
for one or two months in the flush season (Exh. 39, pp. 23-24, 
(Tr, 311-12, J.A, 158-159 )). Mr. Rasey drew the conclusion 
from his own projections that the Western zone was a "surplus" 


oes with a "very sufficient supply..." (Tr. 305, 311, J.A. 152,. 
158). 


Plant in the Central and Western zones exceeded that in the 
Eastern Zone. 

As noted, the Secretary's decision, through the Judicial 
Officer, in the proceeding instituted by Fairmont and two other 
dairies under § 8c(15)(A) of the Act, 7 U.S.C. 608e¢(15)(A), 
upheld the validity of the pricing feature of the Order, as 

1 
amended in 1965. After adopting the detailed findings made 
in the 1965 decision recommending approval of the extension of 
the Order to the Western Nebraska counties and the proposed 
pricing adjustment, the Judicial Officer ruled that the adjust- 
ment was specifically authorized by the Act, § 8e(5)(A), 7 
U.S.C. 608c(5)(A), which permits adjustments on the basis of 
the location of delivery to the handler, 

The Judicial Officer also held (J.A, 27-28 ) that the 
record supported the findings underlying the adoption of the 
disputed pricing system. He stated that: 

***Transportation costs within the expanded 

marketing area are also clearly set forth in: 

the record. Further, the evidentiary support 

for the findings with respect to the need for 

Supplementary supplies of milk is adequate to 

Sustain such findings. Evidence adduced at 

the hearing demonstrated that the marketing 

area as enlarged by the disputed amendment is 


by the disputed amendment is a deficit market 
for milk on an annual basis, that supplemental 


15/The provisions of § Be(15) of the Act, 7 U.S.C. 608¢ (15); for 
administrative and judicial review available to handlers 
dissatisfied by provisions of Federal Milk Marketing Orders 
promulgated by the Secretary, are described in United States v. 
Ruzicka, 329 U.S. 287. ee ae 


supplies of milk are imported almost every 
month of the year into such area by the major 
producer cooperative in the market, princi- 
pally from Minnesota and Wisconsin, that the 
cost of importing such supplemental supplies 
are shared by all handlers in the proposed 
marketing area including those in the Western 
zone, that milk has an increased value as it 
moves west from the areas of surplus production, 
that is, Minnesota and Wisconsin, and that 
while there are seasonal surpluses of milk in 
the Western and Central zones, to some extent 
supplemental supplies are imported into the 
Central and Western zones. The evidence 
emphasized by petitioners is only a small 
segment of the pertinent hearing record and 
does not destroy the validity of the substantial 
evidence in support of the decision. 


The Judicial Officer further rejected (J.A. 24-26 ) 


Fairmont's complaint with respect to the alleged inadequacy 

of the notice of the promulgation hearing. He pointed out 

that Fairmont had not raised any objection at the promulgation 
hearing to the admission into evidence of matters dealing 

with prices in adjacent markets--the evidence of which Fairmont 
complains it was not accorded sufficient notice. The Judicial 
Officer added that, even apart:from Fairmont's failure to 

raise the point at the promulgation hearing, the contention 

was baseless, for the purpose of a hearing notice is to indicate 
the issues to be considered, not the scope of the evidence to 

be offered. Moreover, the relevancy and materiality of milk 
prices in nearby markets was evident, and "petitioners and other 
interested parties should have anticipated that on the basis 

of the notice all economic and marketing factors pertinent to 


milk prices would or could be considered at the hearing, 


including the prices paid for milk in nearby markets" (J.A, 25 ). 

Finally, the Judicial Officer rejected Fairmont 's 
contention that the zone pricing provision constitutes a 
"trade barrier" in conflict with § 8e(5)(G) of the Act, 7 U.S.C. 
608¢(5)(G). He pointed out that Fairmont had presented 
absolutely no evidence that the prices established by the 
contested provision would economically prohibit or even limit 
the movement of milk from the Western and Central zones 
to points outside the marketing area or even into the Eastern 
zone, Indeed, "the zone prices established in the Order are 
closely aligned to prices under the Eastern Colorado and Black 
Hills Orders and result in equality of pricing between, or perhaps 
even some price advantage to, petitioners over Eastern Colorado 
and Black Hills handlers rather than ‘trade barriers'," 

(JA, 29 =) 

The district court, acting on cross-motions for summary 
judgment, also sustained the validity of the provision. By Order 
of October 1, 1969 (J.A. 10-11 ), it granted the Secretary's 
motion for summary judgment. 

In 1968, the Nebraska-Western Iowa Order was expanded, 
and the zone pricing altered. Those changes are not relevant 
to the issue of the validity of the 1965 provision under attack 
here, and the administrative record underlying the 1968 changes 


is not part of the record before this Court. Fairmont 


nonetheless expounds its view of the reasons for the changes, 


apparently with the object of showing that hindsight demonstrated 
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that the Secretary's 1965 action was unsound. We show in the 
Argument below that Fairmont's contention in this regard is 
entirely irrelevant to the issue of whether substantial evidence 
supported the Secretary's inclusion of the contested provision 
in the Order in 1965. But Fairmont's account of the Secretary's 
1968 decision also is incomplete, so here we summarize the 
relevant part of that decision. The decision appears in full 
at 33 Fed. Reg. 3530 (1968). 

As Fairmont points out, the Secretary in 1968 did combine 
the Western with the Central zone, while substantially expanding 


the marketing area, and creating a new zone in the East. In 


doing so, however, the Secretary reiterated that (33 Fed. Reg. 


3536): 


Milk supplies in Western Iowa and Nebraska 
generally move from east to west. The eastern 
portion of the marketing area is closest to the 
heavy milk producing regions of Minnesota and 
Iowa. When supplemental supplies are needed for 
fluid use in the marketing area they must be 
procured from this region. As one moves further 
west the cost of these supplies is increased as 
the cost of transportation increases. This 
increased cost should be reflected generally in 
higher Class I prices in the central and western 
portions and lower prices in theeastern portion 
of the extensive marketing area encompassed by 
this order. 


To accomplish this purpose, a zone price 
structure similar to the one presently employed 
in the Nebraska-Western Iowa Order, but 
appropriately modified to fit today's marketing 
conditions, will best reflect the location utility 
of milk at various points in the marketing area. 


The reasons why the Central and Western zones established 
in the 1965 Order were combined in 1968, are complex. Basically 
what happened was that, subsequent to the adoption of the 1965 
Amendments to the Order, the two largest handlers with plants in 
the Western zone (Fairmont was the largest, Tr. 39, J.A. 63 ) 
closed those plants, and combined their Speraeonsuericn those 
of plants located elsewhere in the marketing areee These handlers 
continued to distribute in the Western zone milk from their other 


pool plants. The remaining three handlers had small plants, and 


used less than 20 per cent of the Grade A milk from Western zone 
1 


farmers, That meant, of necessity, that most of the milk of these 
producers was moved to plants located outside the Western zone. 
In those circumstances, the Secretary decided that higher Class I 
prices would not be maintained in the Nebraska Panhandle. 33 

Fed. Reg. 3538. 7 


The Secretary's 19 decision does not state why the two 
plants were closed. It is our understanding, however, that the 
main reason why Fairmont's Mitchell plan was closed, was that its 
facilities were obsolete. 


17/That statistic does not show that only 20 per cent of the milk 
produced in the Western zone in 1968 was required for use in the 
West. Rather, milk needed in the West was being transported in 
from plants in the Central and Eastern zones, which Western zone 
producers were supplying. 


ARGUMENT 
INTRODUCTION AND SUMMARY 

Fairmont Foods Company attacks a pricing provision of the 
Nebraska-Western Iowa Order, 7 C.F.R. 1065.51, requiring handlers 
to pay 15 cents per hundredweight more for Class I milk delivered 
to plants in the Eastern Zone, and to pay 25 cents per hundred- 
weight more for Class I milk delivered to plants in the Western 
Zone than for such milk delivered in the Central Zone. 

This method of pricing is authorized by the terms of the 
Act, 7 U.S.C. 608c(5)(A), which expressly provides for adjust- 
ments from the uniform prices otherwise payable, for "the 
locations at which delivery of such milk, or any use classifica- 
tion thereof, is made to such handlers." 

The brunt of Fairmont's attack on the disputed pricing 
system goes to the propriety of the Secretary's rationale for 
including the provision in the Order and the question of whether 
there is substantial evidence underlying that rationale. But 
that attack is devoid of merit, for there are ample reasons for 
the provision. There is, for example, no substantial answer 
offered by Fairmont to the basic economic factors underlying 
the Secretary's determination: that the prices of milk 
generally do and logically should increase in an amount approx- 
imating the cost of transporting it from the surplus-producing 
areas of Wisconsin and Minnesota toward the West, and that there 
should not be large differences in prices under adjacent Federal 


Milk Marketing Orders. The fact that the Nebraska-Western Iowa 


Order spans 475 miles from east to west shows the improbability 
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of Fairmont's position that the Class I price must be the same 
throughout, regardless of where the milk is deitiveredl 

Those considerations alone would sustain the Secretary's 
action. It is undisputed that the 15 cent and 25 cent dif- 
ferences in prices between the zones established by the 1965 
Amendments to the Order represent the cost of transporting the 
milk between the zones (Tr. 199-201, 230-231, J.A. 83-84, 104-105). 
While Fairmont relies upon various Scraps of statistics regarding : 


local flow of milk within Nebraska, its argument is both 


(1) deficient in its failure to come to grips with the more 


general overriding economic factors mentioned above, and 


(2) rejected by findings of the Secretary which are supported 
by substantial evidence. Specifically, there was substantial 
evidence that in months when extra milk is needed in Nebraska, 
it is imported from the East; while milk not needed in Nebraska 
for fluid use either is shipped West to within Nebraska or to 
Denver, or is manufactured (Tr. 24-26, » JA. 49-52 Ne 
Although they tried to explain away these facts, even the 
handler witnesses opposing the zone pricing acinowledzed at 
least obliquely their existence. Thus, Mr. Chaffen referred 
(Tr. 281, J.A. 139 ) to "the time of import necessity to 
take care of the larger handlers in the eastern section of the 
State." Mr. Rasey similarly said (Tr. 304, J.A. 151 ) that 
"because of economic factors involved, it is better for the 
Association to ship into Denver Class I prices and. import milk 
east of the normal production area to supply handlers in the 


eastern end of the State." 
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Fairmont's present attack on the Secretary's findings re- 
garding the local flow of milk in Nebraska, is transparently 
thin. To cite. a conspicuous example, Fairmont repeatedly in- 
plies that there must be a major flow of milk from Western 
Nebraska to Eastern Nebraska, because the bulk of Nebraska's 
population is in the Eastern Zone. But that argument results 
from Fairmont's overlooking three elementary facts: (1) that 
most of the milk produced in Nebraska also is produced in the 
Eastern Zone; (2) almost all of the milk imported into Nebraska 
is imported from the East; and (3) another major center of 
attraction for milk, i.e., Denver, lies to the West. 

Fairmont's attack on the substantiality of the evidence 
supporting the Secretary's decision boils down to nothing more 
than an attempt to rely upon the most favorable inferences from 
the evidence most favorable to Fairmont, while ignoring sub- 
stantial contrary evidence and inferences from the evidence. 
Such an attack upon an administrative regulation is manifestly 
insufficient. E.g., Universal Camera Corp. v. Nat'l Labor 
Relations Board, 340 U.S. 474. 

Fairmont's attack on the adequacy of the promulgation 
hearing notice was not made in that hearing, nor was it pressed 
in the district court beyond an allegation of the complaint 
that notice was inadequate. The contention therefore is not 


available to Fairmont on appeal. E.g., First Citizens Bank & 


Trust Co. v. Camp, 409 F. 2d 1086, 1089 (C.A. 4); Brotherhood of 


R. Trainmen v. Chicago, Milw. & St. P. R. Co., 127 U.S. App. 
D.C. 58, 380 F. 2d 605, Certiorari denied, 389 U.S, 928. The 
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contention, moreover, was without merit. As the Judicial Officer 
stated (J.A. 24-25 ), the purpose of the Secretary's hearing 
notices is to apprise interested parties of the proposed amend- 
ments to the Order, not of the economic evidence which every 
other party might seek to introduce. That evidence regarding 
prices established under Federal Orders covering areas adjacent 
to the Nebraska-Western Iowa Order area was presented in support 
of the zone pricing proposal hardly could have come as a surprise 
to Fairmont. : 

Fairmont's contention that the zone pricing constitutes a 
“trade barrier" prohibited by § 8c(5)(G) of the Act, 7 U.S.C. 
608¢(5)(G), is difficult to comprehend. Fairmont not only 


produced no evidence that the zone pricing in practical economic 


effect "prohibits" the marketing in the Nebraska-Western Iowa 


Order of milk produced elsewhere, see Lehigh Valley Coop. 
Farmers, Inc. v. United States, 370 U.S. 76, but it makes no 
real arguments that the zone pricing in the Nebraska-Western 
Iowa Order even theoretically could have such a prohibiting 
effect. Rather, it seems apparent that pricing milk higher, in 
the amount of transportation costs, as the distance from the 
surplus producing areas of Minnesota and Wisconsin increases, 
would tend to remove artificial impediments to the flow of 

milk from those areas. It was not the Secretary, but protesting 
Western Zone handlers, notably Fairmont, who demanded protection 
from handlers in other areas invading "our local markets" 


(Tr. 282, 324, J.A. 139,167-168), even on a fair competitive pasis, 
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THE PRICING PROVISION ATTACKED BY FAIRMONT 
IS EXPRESSLY AUTHORIZED BY THE AGRICULTURAL 
MARKETING AGREEMENT ACT OF 1937, AS AN AD- 
JUSTMENT FROM THE UNIFORM PRICE FOR "THE 
LOCATIONS AT WHICH DELIVERY OF SUCH MILK, 
OR ANY USE CLASSIFICATION THEREOF, IS MADE 
TO SUCH HANDLERS." 


The first difficulty with Fairmont's position is that it 
flies in the face of the relevant statutory language. Section 
8c(5)(A) of the Agricultural Marketing Agreement Act of 1937, 

7 U.S.C. 608c(5)(A), authorizes the Secretary to provide for 
adjustments from the uniform price which handlers otherwise 

must pay for milk for "the locations at which delivery of such 
milk, or any use classification thereof, is made to such handlers." 
Unquestionably, the zone pricing provision attacked by Fairmont, 

7 C.F.R. 1065.51, adjusts the Class I price handlers (including 
Fairmont) must pay, on the basis of "the locations at which 
delivery . .. is made to such handlers." 

Seemingly no more is required than that the Secretary's 
action (1) is clearly consistent with the language of the 
statute; and (2) has a rational basis, supported by substantial 
18/ At one point Fairmont complains (br. 39) that the Judicial 
Officer said Fairmont was arguing semantics when it stressed, 
as it still does here, that the zone price differentials "are 
not even designated as ‘location! differentials in the Milk 
Order." But it is absurd to attribute any significance to the 
fact that a differential based solely on location is not 
labelled a "location differential." 

The Secretary, through the Judicial Officer, expressly 
ruled (J.A. 23-24 ) that the pricing provision was 
authorized as an adjustment based on location of delivery of the 
milk, under § 8c(5)(A). Fairmont must meet that ruling with 


substantial arguments; it cannot rely on the lack of a label 
in the original provision. 
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evidence. However, Fairmont makes alengthy and intricate argu- 
ment, purportedly based on the Supreme Court's recent decision 

in Zuber v. Allen, 396 U.S. 168, to the effect that the provision 
is not authorized by statutory language which on its face clearly 
does allow the provision, 

Of course Zuber does not support Fairmont's strained 

argument. The issue in Zuber was whether a differential based 

on location of the farm, and which was not specifically authorized 


by the Act, could be sustained as a "market" differential cus- 


tomarily applied, under § 8c(5)(B)(1i) of the Act, 7 U.S.C. 
2 


608c (5) (B) (ii). The Supreme Court, affirming a decision of 

this Court (131 U.S. App. D.C. 109, 402 F. 2d 660), held that 

it could not. Among the several reasons given by the Court 

for its ruling, was that it was reluctant to read into the Act 

an unrestricted discretion in the Secretary to incorporate 
differentials not specifically enumerated in the Act under the 
term "market" differential. 396 U.S. at 183. To give the term 
market differential -- a phrase not defined by the Act -- a 
reasonably limited effect, the Court said that the term "market 
differential," contemplated "cost adjustments," 396 U.S. at 180, 
or "particular understood economic adjustments." 396 U.S. at 181. 
Mr. Justice Harlan stated that had Congress antended to authorize 
farm location differentials, "it would have been a simple matter 
to include in a list of enumerated differentials, 'nearby' pay- 
ments, or at least allude to them in the report of the draftsmen." 
19/ The differential in Zuber dealt only with the distribution 


Of money among producers; it did not involve the cost of milk 
to handlers. 
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396 U.S. at 185. In discussing the "scope of market differential," 
Mr. Justice Harlan further stated that in light of the general 


purposes of other permissible a nT a from the uniform price 
20 
(as discussed in the House Report), the permissible adjustments 


for market differentials "are limited to compensation for render- 
ing an economic peo —-. 396 U.S. at 188. The Court then 
stated that "Nor has the Secretary advanced any economic justi- 
fication for these differential payments." Id. 

Fairmont in relying upon these portions of the Zuber opin- 
ion intermingles several different arguments. Primarily Fairmont 
argues that, although the statute contains no such limitation 
upon the Secretary's use of adjustments based upon location of 
delivery of milk, the Secretary cannot employ differentials 
based upon location of delivery regardless of how sound they are 
from an economic standpoint, unless they satisfy a specific 
economic test, i.e., that they not only compensate for rendering 
an economic service, but that the service be the transportation 
of the particular handler's (here Fairmont's) milk. Fairmont 


goes on to claim that the present adjustment does not compensate 


20/ H. Rept. No. 1241, 74th Cong., lst Sess. (1935), p. 10. 


21/ The quoted passage, referring to "permissible adjustments" 
Being limited to "compensation for rendering an economic service," 
when read carefully, clearly delimits "market differentials," 

not all the permissible adjustments from the uniform price. 

Mr. Justice Harlan drew upon the general purposes of the other 
kinds of adjustments as a basis for drawing the specific bound- 
aries of the term "market differentials," in the absence of any 
other clear basis for so limiting the term. 


for the rendering of any "economic service." We deal below 
with Fairmont's contention regarding the statutory requirements. 
In the following section of the brief, we deal with Fairmont's 
attack on the Secretary's economic justification for the 
Nebraska-Western Iowa zone pricing provision, and show that 
whether or not it is required, the pricing system at issue does 
reflect 8N "economic service" related to transportation costs of 
milk. Suffice it to say at present, that it hardly can be con- 
tended here, as the Supreme Court found to be the situation in 
Zuber, that the Secretary has advanced no economic justification 
for the differential payments. 

Far from finding support in the Zuber decision, Fairmont's 
contentions stand the principles applied in Zuber on their head. 
Thus, the Court's holding that the Secretary could not freely 
add to the enumerated adjustments, because Congress presumably 
would have added the farm location differential to the enumerated 
adjustments had it intended to authorized such differentials, can- 
not fairly be turned into a rule that those adjustments which 
Congress did authorize in explicit terms are of a lesser scope 


than is conveyed by the plain language of the Act. Had Congress 


desired to place a limitation upon adjustments for "the locations 


at which delivery of such milk ... is made to such handlers," 
it would have so provided. Thus it would have been simple for 
Congress to provide for (e.g.) adjustments "for the cost of 
transporting milk to the largest cities in the market," instead 
of for "the locations of which delivery of such milk . .. is 


made to such handlers.” 
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When, as here, the Secretary undeniably is acting within 
the confines of the explicit language of a statute, that is the 


plainest possible case for judicial deference to any administya- 


tive action, consistent with the broad purposes of the Act, and 
for which there exist rational reasons supported by substantial 
evidence. E.g., Udall v. Tallman, 380 U.S. 1, 16-18. ‘There is 
simply no basis for Fairmont's contention that restrictions which 
the statute does not contain may be engrafted upon the Congressional 
authorization of adjustments for location of delivery of milk. 
Nor does Zuber require such a result. Primarily, Fairmont 
relies upon language in the Supreme Court's opinion to the effect 
that "market differentials" are ones which compensate for economic 
services, and that the other adjustments (including "location" 
adjustments) generally are designed to compensate for such 
services. It is critical to understand the context in which 
such language appears. The Court was seeking a rational standard 
by which to place a reasonable limitation upon a term ("market 
differentials") undefined in the Act, in circumstances where the 
question was the extent of the Secretary's authority to require 
payment of such differentials out of the pool, and hence to 
reduce the uniform price payable to producers. The Court was 
not, however, attempting to set the outer bounds of those 
adjustments which are explicitly permitted by the Act, and which 
required no further definition. "It is a maxim, not to be 
disregarded, that general expressions, in every opinion, are to 
be taken in connection with the case in which those expressions 


are used. If they go beyond the case, they may be respected, but 
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they ought not to control the judgment in a subsequent suit, 


when the very point is presented for decision." Humphrey's 
Executor v. United States, 295 U.S. 602, 627; Cohens v. Virginia, 
6 Wheat. (19 U.S. ) 264, 399. 

The force of this view is all the more apparent when the 
consequences of Fairmont's position are considered. As discussed 
in the Section of this brief dealing with the reasons for the 
Secretary's adoption of the zone pricing and the evidence under- 
lying his decision, Fairmont's position would result either in 
identical prices being paid throughout a 475 mile long area, 
with no regard to costa of transporting the milk. or in a 
topsy-turvy pricing scheme in which the highest prices are paid 
in the parts of the marketing area closest to the surplus pro- 
ducing areas of Wisconsin and Minnesota. Similarly Fairmont's 
position would result in serious disparities between prices in 
adjoining marketing Orders whenever any Order covered a large area. 
22/ Fairmont argues that the Secretary chose to promulgate an 
Order spanning a large area and must bear the consequences - - which 


Fairmont urges are that prices must be "uniform" throughout the 
entire area, without reference to costs of transportation. 


The Act provides that "Except in the case of milk and its 

roducts, orders issued under this Section shall be Limited in 
Pneir application to the smallest regional production areas or 
regional marketing areas, or both, as the case may be, which the 
Secretary finds practicable, consistently with carrying out such 
declared policy." 7 U.S.C. 608c(11)(B) (emphasis added). Thus 
Congress recognized that milk marketing orders would not neces- 
sarily be confined to the smallest practicable area. The adjust- 
ment provisions, and especially the provision for adjustment for 
location of delivery, provided for the accomodation of the 
Secretary's exercise of his authority to issue milk marketing 
orders for large areas, with the need to have pricing on a 
reasonably graduated basis across the area. 


The Act cannot properly be read so inflexibly as to require 
the Secretary to tolerate such results. It is the declared 
policy of the Act that the Secretary is to exercise the powers 


conferred by the Act -- such as the express authority to adjust 


prices on the basis of the locations at which milk is delivered -- to. 


establish and maintain such orderly marketing conditions for 
agricultural commodities as will establish parity prices for 
farmers (7 U.S.C. 602(1))3; and will tend to insure a sufficient 
supply of pure’ and wholesome milk, and to reflect economic con- 
ditions which affect the supply and demand for milk in the 
marketing area. 7 U.S.C. 608c(18). See, e.g., Blair v. Freeman, 
125 U.S. App. D.C. 207, 370 F. 2d 229; United States v. Mills, 
315 F. 2d 828 (C.A. 4), certiorari denied, 375 U.S. 819. 

As the Judicial Officer ruled (J.A. 27-31 ), the Secretary's 
action in this case plainly was designed to further those policies, 
while remaining well within the literal terms of the Act. There 
is no basis to read policies other than the ones expressed by 
Congress into the words of the Act in this situation, or to 
require the Secretary to apply the terms of the Act for more 
limited purposes than the effectuation of the policies which 
Congress instructed him to further. 

In sum, Fairmont's legal attack on the zone pricing pro- 
vision has no foundation in either the language or purposes of 


the Agricultural Marketing Agreement Act of 1937. 


Ir 
THE SECRETARY'S INCLUSION OF THE ZONE PRICING 
PROVISION IN THE ORDER HAS A RATIONAL BASIS 
SUPPORTED BY SUBSTANTIAL EVIDENCE. 

Fairmont's attack on the economic basis for the pricing 
provision is equally unwarranted, whether or not it is a require- 
ment that an adjustment based on the locations at which milk is 
delivered reflect an “economic service." To begin with, Fairmont's 
basic approach to the Secretary's economic reasoning is entirely 
too narrow-gauged. Thus Fairmont relies wholly on its version 
of localized movements of milk in Nebraska, and ignores the 
fundamental economic facts which the Secretary necessarily took 
into account in setting prices under the Nebraska-Western Iowa 
Order. While Fairmont's view of the more local and subsidiary 
factors was reasonably rejected by the Secretary in findings 
with ample evidentiary support, its economic attack also 
seriously misconceives the Secretary's role in formulating Order 
provisions. See United States v. Mills, 315 F. 2d 829, 838 
(C.A. 4), rehearing denied, 317 F. 2a 764, certiorari denied, 
374 U.S. 832: : 

After all, the Secretary must look at the area 

with a wide and comprehensive perspective. He has 

before him the entire output of milk in the area, 

and he must search for the best ways and means for 

its disposition. Aware of the annual consumption 

and distribution of fluid milk he must arrange to 

channel the residue into outlets the most advantageous 

to the producer and consumer. He fashions his order 

accordingly. Of course, -there may be some resultant 

damage to a handler or producer in the enforcement of 


the Act but this lack of perfection does not destroy 
the validity of the Order. 


Viewed in this light, it is clear that the Secretary's 
action at issue here was rational and had more than adequate 
evidentiary support. As a general rule, prices in this part of 
the country increase with the distance from the surplus producing 
areas of Wisconsin and Minnesota in accordance with the cost of 
transporting milk from those areas (Tr. 231, J.A. 104-105 ; 

Exh. 7, Table 5, J.A. 173). See Lasley, Geographic Structure 


of Milk Prices 1964-65 (U.S.D.A. Econ. Research Service 1965, 


ERS 258). The zone pricing established by the 1965 Amendments to 


the Nebraska-Western Iowa Order unquestionably conformed to this 
pattern; the amounts of the adjustments are equal to the cost of 
transporting milk between the zones (Tr. 199-201, 230-31, J.A. 83-85, 
104-105 ). This factor alone would suffice to show that there 
is a rational basis for the Secretary's action. And, if it were 
@ requirement that such an adjustment for location of delivery be 
based upon an “economic service" benefit to handlers, then such 

a service can clearly be seen in the fact that the pricing 
encourages the flow of milk away from surplus producing eneasi 
toward areas where the demand is greater relative to supply. 
Moreover, the "service" in any case would not have to be one 
which every handler including Fairmont appreciates. Thus, the 
1935 House Report describing the adjustment provisions illus- 
trates a "volume" differential as one "which is paid when the 
operations of several country plants are consolidated into one 
plant. The inconvenience which is caused to producers by closing 
up plants to which they have been delivering and requiring that 


all of their milk be handled by one plant is compensated by an 
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additional payment to the producers." H. Rept. 124i (1935), 
pp. 9-10. | 

Moreover, the "service" if a requisite for the location 
adjustment here involved, could be "not strictly speaking a hand- 
ler cost but a general cost of the market." See guber v. Allen, 
396 U.S. 168 at 184, n. 17. Thus pricing which tends to keep 
milk available to the West, from the great surplus erodne ere areas, 
is a service to the market, and indirectly to handlers in the mar- 
ket. Especially that is so in circumstances when, as the Secretary 


found was the case in Nebraska (J.A. 19 ), "[dJuring the 


months of short supply supplemental milk is needed by the plants 
2 ‘ . 


located in the Central and Western zones." The cooperative 
moves milk to such Central and Western zone plants (tr. 30, 33-34,49 
J.A. 54,5758, 72). Theat one particular handler, here Fairmont, may 
distribute some milk against the general flow, 2 hardly renders 
the Order irrational. See Mitchell v. Budd, 350 U.S. 473, 480; 


United States v. Mills, supra. 


That find is supporte y the testimony of Mr. Grant, the 
general manager of the dominant cooperative in the area (see Tr. 3+39 
45,51,60,66- 8, 242-3, 262, 267, 281-82, J.A. 58-63, 69, 75-77, 114, 128-130, 
133,138-39). While Fairmont presented arguments to the contrary, based 
on "projections" it made from production figures for one or two 
months in the flush season, seen. 14 , p. 1 2, Su Ta@., the 
Secretary clearly was not required to find such ‘projections’ 
more convincing than the contrary testimony of the cooperative 
manager. 


2h / Fairmont persistently confuses the movement of milk from 
producers, with the distribution of milk by handlers to retail 
or wholesale sales outlets. 


The record further shows clearly that the major cooperative 
in the area, the Nebraska-Iowa Non-Stock Cooperative, acting as 
@ handler (see 7 U.S.C. 291; 7 U.S.C. 608c(5)(F)) imports milk 
from the East and moves milk West in substantial quantities (Tr. 
25-26, 167, J.A. 50-51,77). The cooperative thus attempts to 
manage the flow of milk in Nebraska and deliver it to the plants 
where it is needed (Tr. 233, J.A. 107 ). If the cooperative 
did not do so, it is expectable that either other handlers would, 
or else the orderliness of the flow of milk in Nebraska would 
deteriorate to the detriment of all handlers. Again, the adjust- 
ments established in the zone pricing provision (7 C.F.R. 1065.51), 
properly reflect the cost of transporting milk from one zone to 
the next (Tr. 230-31, J.A. 104 ye 

Mr. Rasey, testifying for Fairmont, while claiming (contrary 
to the Secretary's findings, and Mr. Grant's testimony for the 


cooperative) that the Central and Western zones are "surplus" 


zones, recognized that the cooperative's transporting milk from 
East to West is an "economic service," and one for which handlers 


traditionally pay (Tr. 304, J.A. 151 ): 


In fact, because of economic factors involved, 
it is better for the Association to ship into 
Denver at Class I prices and import milk east of 
the normal production area to supply handlers in 
the easterniend of the state. Five, while there 
is surplus supplies in Zones 2 and 3 areas, during 
import periods these western handlers have paid 
their proportionate shares of import costs. 


Another factor stressed in the Secretary's decision, is the 
need to achieve reasonable alignment between adjacent orders. 
This point is so obviously a valid one that it requires little 
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discussion. One example will suffice. If the Class I price in 
Western Nebraska were $4.25 per hundredweight, the Class I price 
in Denver $5.00 per hundredweight, and the cost of transporting 
milk from Western Nebraska to Denver $.25, then it is evident 
that a Western Nebraska handler such as Fairmont would have a 
substantial competitive advantage over a handler in Eastern 
Colorado in selling milk in Colorado, for his cost of obtaining 
the milk he sells, including the cost of transportation would be 
substantially less than that of the Colorado handler. Mr. Grant 
of the Nebraska-Iowa cooperative testified to that effect (Tr. 
232, JA. 105 )- 

Such unfair competitive situations among handlers undermine 
the prices to producers by driving them down to the lowest common 
denominator. This is the very kind of evil at which the Act is 
aimed. See Zuber v. Allen, 396 U.S. 168, 173; United States v. 
Rock Royal Co-op., 307 U.S. 533, 549-550. As Mr. Davidson, the 
manager of Denver Milk Producers, put it (Tr. 263, J.A. 130 


"any disparity in Class I prices between adjacent market orders 


provides for competitive advantages among handlers and is to be 


avoided if at all possible." 

Having no logical arguments to advance against the sensible 
view of the Secretary that prices in adjacent areas should not 
be too far apart, Fairmont attempts to disparage the importance 
of this factor by arguing that there have not yet been serious 
disruptions to orderly marketing by virtue of its unfair competi- 
tive advantage. The argument hardly is an impressive one. The 
Secretary surely can avoid Order provisions which are conducive to 
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disorderly marketing before such disruption becomes 4 fact. The 
Nebraska-Iowa cooperative had expressed concern about the "definite 
potential that unless it is regulated and unless we can realign 
prices in the western section of the state, it could become dis- 
orderly in a fairly short time" (Tr. 243, J.A. 114-115). 

The other grounds of attack by Fairmont on the Secretary's 
reasons for the zone pricing provision are even less persuasive. 
As the Judicial Officer noted (J.A. 27-28 ), Fairmont's conten- 
tions merely express disagreement with the materiality of, or 
conclusions to be drawn from the evidence, but scarcely show that 
there is no substantial evidence supporting the Secretary's 
action. Moreover, all such attacks by Fairmont tend to obscure 
the fact that Fairmont's suggested alternatives to the method of 
pricing employed by the Secretary clearly are less reasonable than 
the Secretary's method. This is a situation where no provision 
“could produce complete equality, for the variables are too 
numerous. The [Secretary] fulfills his role when he makes @ 
reasoned definition." Mitchell v. Budd, 350 U.S. 473, 480. 

Fairmont's position would result either in & single price 
across a 475 mile area, with no consideration of transportation 


costs, or else in @ higher price at the Eastern end of Nebraska, 


the area closer to the surplus producing regions of Minnesota and 
2 


Wisconsin. While complaining of an alleged lack of economic 


Fairmont’s brie eed suggests re - any 
differential should result in higher prices at the Eastern end 
of Nebraska. That position follows from Fairmont's erroneous 
belief, contrary to the Secretary's findings, that milk generally 
flows West to East in Nebraska. 


BRON 


viability of the Secretary's order, Fairmont significantly has 
not suggested any alternatives which do not have more serious 
flaws. Among the most serious objections to Fairmont's position 
is the fact that it would prevent the Secretary from pricing milk 
in a fair and realistic manner when he consolidates two or more 
existing federal Orders, or (as occurred here) adds previously 
unregulated territory to an Order. Recognizing that milk may be 
transported over considerable distances--and all the more readily 
so today, in view of modern improvements in transportation, 

Zuber v. Allen, 396 U.S. at 181, 190-91, Congress decided not to 
impose as a limitation on the Secretary's authority in issuing 
milk marketing orders a restriction applicable to orders dealing 
with other commodities, that the Order a to the smallest 


26/ 
area practicable. 7 U.S.C. 608c(11)(B) Yet Fairmont's 


position would render it impracticable for the Secretary to exer- 
cise this authority Congress gave him in catecumscances where the 
expansion or combination of Orders is clearly desirable. Here 
even Fairmont did not object to the Secretary's expanding the 


Nebraska-Western Iowa Order (Tr. 300, J.A. 147 3 


20/ 7 U.S.C. 608¢e (11) (B) provides: 


(B) Except in the case of milk and its 
products, orders issued under this section 
shall be limited in their application to the 
smallest regional production areas or regional 
marketing areas, or both, as the case may be, 
which the Secretary finds practicable, consis- 
tent with carrying out such declared policy. 


The combination of existing Federal Orders, and the addition 
of territory covered by such Orders has occurred with increasing 
frequency. The Secretary has employed zone pricing provisions 
similar to the one involved here, in several such expanded or 
consolidated Orders. 21/ 

The specific arguments Fairmont makes in challenging the 
Secretary's view of the local features of milk marketing in 
Nebraska are without merit. For example, Fairmont persistently 
relies on the fact that the bulk of the population of Nebraksa 
is in the Eastern part of the State, and implies that it must 
follow that milk flows from Western Nebraska toward those popula- 


tion centers. Fairmont overlooks, however, both that 85 per cent 


of the milk production in Nebraska is also in the Eastern zone 


(See Exh. 39, pp. 8-9, J.A. 187-188 ), and that the other large 


production areas supplying this market are in Iowa and Minnesota, 
to the East of the marketing area (Id.; also Tr. 25, J.A. 51 ). 
Similarly, the conclusions drawn by Fairmont from statistics con- 
cerning diversions of milk between Grand Island, North Platte and 
Scottsbluff (Exhs. 28-29), were unwarranted. Those statistics 

did not show that large quantities of milk were moving East for 
fluid consumption, the conclusion Fairmont sought to draw from 
them. Rather they reflected the fact that the cooperative's main 


One such provision was he nva y a district court; 
e case is currently on appeal to the Court of Appeals for the 


Eighth Circuit. Sunny Hill Farms Dairy Co. v. Hardin, 307 F. Supp. 
392 (E.D. Mo.), appeat pending, C.A. &, No. 2020!. 


facility was at Grand Island. Milk was gathered there for many 


purposes, including shipment to the West (€-g-., Denver), or to 


be transported to the cooperative's manufacturing plant. (Tr. 25-26 
211, Exh. 25, J.A. 50-52, 93, 178 ). More meaningful statistics 

in this regard, were ones showing that in 1963, the cooperative 
imported about 11,475,000 pounds of milk into the marketing area 
(Exh. 30, J.A. 181 )» all of it from sources to the East 

(Tr. 210, J.A. 92 )» and shipped 7,146,000 pounds West to 

the Denver Milk Producers Association (Exh. 30); and that of 
70,000,000 pounds of milk pooled to the Nebraska-western Iowa 

Order which was produced outside Nebraska, only a minimal amount 
was from states to the West (Exh. 39, pp. 9-10). 

Fairmont also relies upon the fact that the Secretary 
decided against incorporating such a price differential in 1958 
and 1961, and combined the Central and Western Zones in 1968. 
There was ample reason for the Secretary to incorporate the zone 
pricing feature in the 1965 order although he had not done so 
previously. Among the more obvious changes in the situation by 
1965 were the facts that the Nebraska-Western Iowa Order itself 
was being extended Westward, and that the Eastern Colorado Order 
had been put into effect. Presumably that Order added stability 
to the marketing of milk in Eastern Colorado. But the stabilized 
Class I price for Eastern Colorado was $.70 higher than the flat 
Class I price of the old Nebraska-Western Iowa Order--substantially 
more than the cost of transporting the milk from North Platte to 


Colorado. 


- 43 - 


The Secretary also pointed out (J.A. 21 ) that, although 
in 1961 it was decided that no increase was necessary since the 
flat price was anticipated to be sufficient to attract adequate 
supplies at North Platte, experience had shown that the major 
cooperative was finding it necessary to import milk in the West 
in certain months. Thus the Secretary, with ample reason, did 
not agree with the statements in Fairmont's brief that the 
situation was "basically unchanged." 

In any event, the Secretary has wide latitude in deciding 
whether to continue pricing methods previously adopted. If there 
was a rational basis for his electing in 1965 to employ zone 
pricing, as we have shown, the mere fact that he previously had 
not done so would not lock him into that position permanently-- 
even if there still was a rational argument that zone pricing 
was not desirable. Regulation in milk marketing orders, like 
other forms of economic regulation, allows leeway for experimen- 
tation, and the assertion that the present regulation is "incon- 
sistent” with a past practice clearly is not a sufficient ground 
for overturning it. See, e-g., FCC v- WOKO, 329 U.S. 223, 228; 
Georgia Comm'n. v. United States, 283 U.S. 765, 7753 James S. 
Rivers, Inc. (WJAZ) v. F.C,C,, 122 U.S.App.D.C. 29, 351 F. 2d 194, 
196 n. 33; William N. Feinstein & Co. v. United States, 317 F. 2d 


509, 512 (C.A. 2); 2 Davis, Administrative Law, §17.07 (1958 ed.). 


Similarly without substance is Fairmont's contention based 
upon the 1968 changes in the Order. Fairmont essentially contends 
that the validity of the Secretary's 1965 action is to be 


determined on the basis of whether hindsight proved his decision 
- yh - 


to be sound. Fairmont goes on to claim that events showed that 
the dire predictions of the Opponents of the differential have 
come to pass. However, the validity of the administrative regu- 
lation is judged on the basis of whether the agency had adequate 
reasons for its actions at the time they were taken. Tagg Bros. 
& Moorhead v. United States, 280 U.S. 420, by3-Hhs United States 
v. Carlo Bianchi & Co., 373 U.S. 709, 714-15. The 1968 adminis- 
trative record is not before this Court. And indeed, Fairmont 
did not file a petition under § 8¢(15)(A) of the Aes Waele 
608¢c(15)(A), seeking review of the 1968 Order even though that 
Order continued the zone pricing feature in the newly combined 
Central and Western zone. 

Fairmont's account of the Secretary's 1968 ruling, while 
irrelevant, also is one-sided and incomplete. The 1968 decision 
appears at 33 Fed. Reg. 3530 (1968); its content is summarized 
above, at pp. 21-23 of this brief. Far from agreeing with 


Fairmont's basic contentions regarding the economics of this 


market, the Secretary reiterated that (33 Fed. Reg. 3536) "Milk 


supplies in Western Iowa and Nebraska generally move from east 
to west;" that when supplemental supplies are needed, they must 
be procured from the East; and that "as one moves further west 
the cost of these supplies is increased as the cost of transpor- 
tation increases. This increased cost should be reflected 
generally in higher Class I prices in the central and western 
portions and lower prices in the eastern portions of the 


extensive marketing area encompassed by this Order." 
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The Secretary found it necessary to combine the Central and 
Western Zones because the two largest Western handlers (Fairmont 
was the largest, Tr. 39, J.A. 63 ) had closed their Ssertee 
leaving three small handlers who could take only about 20 per 
cent of the milk of Western zone producers. This occurrence 
did reveal a “weakness” of sorts in the 1965 pricing system: 
it was vulnerable to the ability of large handlers like Fairmont . 
with plants in other zones to skirt any adverse consequences of 
the new pricing by distributing milk from their Eastern and 
Central Zone plants instead. Basically Fairmont's claim is that 
the Secretary's 1965 Order must be striken down as economically 


unsound because hindsight proved that parties situated like 


Fairmont could get ee it and in so doing cause disorderly 
2 


marketing conditions. The argument contains its own refutation. 
While the record is not in evidence, a good surmise from the 
Secretary's 1968 decision, was that he found it necessary to 
withdraw from the optimum zone pricing established in 1965, be- 
cause of the actions of the largest handlers in the Western zone. 
Fairmont's attacks on the Secretary's rationale and his 
findings, do not meet the standards which are required to upset 
an administrative regulation, especially one which is an important 
We do not mean to suggest that rairmont'’s closing of its 
+ was a deliberate avoidance of the Order pricing provision. 
Indeed, while the present record does not show why Fairmont 
closed its Mitchell plant, we understand that the reason was that 
the facilities were obsolete. Nothing in the 1965 record suggests 
that the Secretary should have anticipated that Fairmont would 
close that plant, although another dairy (Staska, the 3d largest) 
did indicate that it would "seriously consider” closing its 
western plant (Tr. 279). 


= ite 


part of an "intricate complex of regulation of milk marketing." 
Blair v. Freeman, 125 U.S.App.D.C. 207, 370 F. 2d 229, 2323 


Queensboro Farm Products, anc. v. Wickard, 137 F. 2d 969, 980- 


C1i(Ceae 2). At most, Fairmont has shown that the economic 


issues are debatable, and that the Order may have some adverse 
consequences for Fairmont. But even were this a case where 
"regulation may be achieved that is equally as efficacious for 
the purpose of the Act with less expense to [Fairmont that] 
does not render illegal the application of the order to {Fairmont ]." 
Lewes Dairy, Inc. v. Freeman, 401 F. 24 308, 319 (C.A. 3), certi- 
orari denied, 394 U.S. 929; United States v. Mills, supra, 315 
F. 2d at 838. 
III 

THE ZONE PRICING PROVISION OF THE NEBRASKA- 

WESTERN IOWA ORDER DOES NOT PROHIBIT THE FLOW 

OF MILK BETWEEN MARKETING AREAS, AND THEREFORE 

IS NOT A "TRADE BARRIER" VIOLATING SECTION 

8c(5)(G) OF THE ACT, 7 U.S.C. 608¢(5)(G). 

Fairmont's contention that the zone pricing provision 

constitutes a "trade barrier" violating § 8c(5)(G) of the Act, 
7 U.S.C. 608c(5)(G) is difficult to comprehend. In order for 
a provision of a milk marketing order to constitute a trade 
barrier forbidden by § 8c(5)(G), it must either directly or as 


a matter of practical economic effect "prohibit" the marketing 


29/ 
in that area of milk produced in some other area. Lehigh 


Valley Coop. Farmers, Inc. v. United States, 370 U.S. 76. The 
contested provision of the Nebraska-Western Iowa Order certainly 
is not a direct bar to the introduction of milk into the Nebraska- 
Western Iowa area; apparently Fairmont contends that it is an 
"economic" trade barrier within the meaning of Lehigh Valley. 

As best we understand it, Fairmont's position is that it 
may suffer some competitive damage, because its plant in North 
Platte (Central Zone) distributes some milk in the Eastern Zone, 
and that Eastern Zone handlers with whom it competes buy their 
milk for less. This argument is not responsive to the terms of 
§ 8c(5)(G), as construed by the Courts. E.g-, Lehigh Valley 
Coop. Farmers, Inc. v. United States, supra; Lewes Dairy, Inc. v. 
Freeman, 401 F. 2d 308 (C.A. 3), certiorari denied, 394 U.S. 929. 
Fairmont does not even allege that any competitive disadvantage 
would be of such a magnitude as to "prohibit" it from marketing 
milk within the Nebraska-Western Iowa or even within any zone 
of the Order. 2 Much less did it attempt to prove an effect of 


ection oc > oD eCe c G), provides: 


No marketing agreement or order applicable to 
milk and its products in any marketing area shall 
prohibit or in any manner limit, in the case of the 
products of milk, the marketing in that area of any 
milk or product thereof produced in any production 
area in the United States. 


30/ As is apparent from the language of § 8c(5)(G), and as we 
scuss in the text, the test is whether the provision "prohibits" 
the flow of milk into the marketing area, not into a zone or part 
of the marketing area. 


that severity--a showing necessary to sustain a claim that a 


provision of a milk marketing order is an illegal trade barrier. 
Lewes Dairy, Supra. For aught that appears in the record, 
Fairmont continues to prosper from retail or wholesale sales made 
from its North Platte plant into adjacent Eastern zone counties. 
The Secretary pointed out (J.A. 36 ), that “handlers in 

this $1.55 zone will not be at a disadvantage with Grand Island 
distributors because these handlers will have incurred addition- 
al transportation costs in delivering milk to North Platte." 

The decision of the Judicial Officer indeed enone that 
Fairmont's trade barrier argument is entirely specious. Fairmont 
had plants in all three zones. Any disadvantage suffered by the 
North Platte plant could be minimized at the result of Fairmont's 
operation of a plant at Lincoln (J.A. 36-37 ). Moreover, the 
zone pricing left Fairmont's North Platte and Mitchell plants 
with a slight competitive advantage over handlers in the Eastern 
Colorado and Black Hills areas (Tr. 254, 263-65,3.A, 124-125, 129-132). 

Fairmont's contention that the zone pricing is based upon 
an evil "intention" to keep Central and Western Zone handlers 
from selling milk in other areas, or to prevent them from enter- 
ing other market without "penalty", is pure sophistry, supported 
by no record references and nothing in the Secretary's decision. 2 

A ba ention’, moreover, would not constitute a trade 


barrier. The pur rstcn in question must prohibit in practical 
economic effect the marketing in an area of milk produced 


elsewhere. 
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The Secretary was concerned with pricing milk so that Western and 
Central Zone handlers would be competing on a fair basis with 
handlers under other Orders for sales in their own areas. If 
Fairmont regards that as a "penalty" which "prohibits" it from 
marketing milk in other areas, it can claim no support in the 
statute or the record. 

The Secretary's Order encourages, not hinders the free flow 
of milk. Raising the price by the cost of transportation as the 
distance increases from the surplus~producing areas of Minnesota 
and Wisconsin, helps to insure an orderly flow of milk from 
those areas. If the price does not compensate for added trans- 
portation costs, then it is less likely that the milk will be 
transported to the area. It is evident that, if anyone is try- 
ing to protect. local sales from fair competition, it is Fairmont. 
Thus its witness, Mr. Rasey, opposed raising the price in the 
West by the cost of transporting the milk from East to West, on 
the ground that Eastern Zone handlers should not be given 
"further incentive to invade our local markets" (Tr. 282, 324, 
JA. 139,167-168). 

Moreover, Fairmont's reading of § 8c(5)(G) is completely 
wrong for at least two further reasons. First, that section 
was not designed to preclude the Secretary from making full 
use of the pricing provisions expressly authorized by §§ 8c¢(5) (A) 
and 8c(5)(B) of the Act, 7 U.S.C. 805¢(5)(A) and (B), such as 
the provision allowing adjustments based on location of delivery 
of milk. Congress recognized that every time the Secretary 


established prices pursuant to Section 8c(5), or established a 
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differential based on location of delivery (e.g.), there might be 
some effect on the flow of milk; obviously the Secretary was 
Supposed to affect the flow of milk, in order to secure parity 
prices to farmers and an orderly supply to consumers. 7 U.S.C. 
602. See remarks of Rep. Marvin Jones, H. Conf. Rep. No. 1757, 
74th Cong., lst Sess. (1935), p. 21: 

***The language adopted by the conference agreement 

does not refer to milk, and so does not negate the 

applicability to milk, for use in fluid form or for 

manufacturing purposes, of the provisions of the 

bill relating to milk, such as the provisions on 

price fixing, price adjustment, payments for milk, 

etc. 32/ 

Another difficulty with Fairmont's reliance on § 8c(5)(G); 
is that that Section by its terms bars, in the case of milk, 
only prohibitions upon the “marketing in that area of any milk... 
produced in any production area of the United States." In other 
words, § 8c(5)(G) deals only with prohibitions of marketing 


within the marketing area (here Nebraska-Western Iowa) of milk 


from some other production area (e.g., Minnesota). It is not 


directed to problems of marketing within the area covered by 


an Order. 


The legislative history of c(5)(G) is set forth in detail 
n the Supreme Court's majority and dissenting opinions in the 
Lehi Valley case. 


IV 
FAIRMONT'S FAILURE TO RAISE ANY OBJECTION TO 
THE ADEQUACY OF THE PROMULGATION HEARING 
NOTICE AT THAT HEARING, OR TO PRESS ITS OB- 
JECTION IN THE DISTRICT COURT, BARS ITS 
PRESENT OBJECTION TO THAT NOTICE, IN ANY 
EVENT, THE NOTICE WAS ADEQUATE. 

Fairmont asserts that the notice of the promulgation hearing 
was inadequate because it did not warn Fairmont that, in consid- 
ering the cooperative's pricing proposal--which the Secretary 
adopted without substantive change --evidence of prices or 
marketing conditions in adjacent areas would be taken. Fairmont 
did not make this contention at the promulgation hearing. It 
did not object to the introduction of evidence concerning prices 
or conditions in adjacent areas. It did not claim surprise when 
such evidence was presented (e.g., Tr. 251-271), or ask for a 
continuance. 

A party to an administrative hearing must present procedural 
objections in a timely fashion; it cannot sit back and await the 
outcome, and then when it proved unfavorable, have the administra- 
tive action invalidated because of asserted procedural defects 

airmont states tha e notice, é only reference made 

© different Class I prices among handlers was under the heading 
of 'location adjustments! and, as has already been shown, this 
was not the basis on which these zone prices were either considered 
or approved by the Department." 

The Judicial Officer pointed out, however, that "the price 
differentials proposed in the hearing notice are the same as 
those which were adopted, in effect, in the disputed amendment." 
Only the label was changed. A comparison of the cooperative's 


proposal (Exh. 2 ), with the Order provision reveals that no 
substantive changes were made. 


not called to the agency's attention. First Citizens Bank & 
Trust Co. v. Camp, 409 F. 24 1086, 1089 (C.A. 4); Brotherhood of 
R. Trainmen v. Chicago, Milw. & St. P.R, Co., 127 U.S.App.D.C. 
58, 380 F. 24 605, 608, certiorari denied, 389 U.S. 928; Bower 
v. Eastern Air Lines, 214 F. 24 623, 627 (C.A. 3), certiorari 
denied, 348 u.s. 871; Marquette Cement Mfg. Co. v. F,T,C,, 147 
F. 2d 589 (C.A. 7). 

Fairmont also failed to press the objection in the district 
court, beyond making an allegation in the complaint that the notice 
was defective. It did not rely on the objection in its own motion 
for summary judgment, or in opposing the Secretary's motion. 
Therefore, the point also was waived in the district court. E.g., 
Head v. New Mexico Board, 374 U.S. 424, 433 n. 11; Safeway Stores, 
Inc. v. Oklahoma Retail Grocers Assn., 360 U.S. 334, 342 n. 73 
Brown v. Collins, 131 U.S.App.D.C. 68,73, 402 F. 2d 209, 214. 


The reason why Fairmont claimed no surprise at. the hearing 


is evident: it was not pie ity by the introduction of evidence 


of pricing in adjacent areas. Moreover, as the Judicial 


Fairmont points to 7 U.S.C. c as requiring the 
Secretary to consider "local" conditions within the marketing 
area. But prices and other economic conditions in areas immedi- 
ately adjacent may strongly influence conditions in the marketing 
area. 


Officer stated (J.A. 25 )s 


Petitioners, in effect, are contending that 
the hearing notice should or must specify the 
type or substance of evidence to be adduced at 
the hearing. That is not the function of a 
notice of hearing. It is the issues to be con- 
sidered, and not the scope of the evidence to 
be introduced in support thereof, which the 
notice must detail. Cf. United States v. 


Wrightwood Dairy Co., 127 F. 2a 907 (7th Cir. 

1942); In re Ideal Farms, Inc., et al. [181 

F. SUppssO=meiacs) aita., BEG FP. 2a 608 

(C.A. 3), certiorari denied, 372 U.S. 969] 

It is then the function of the hearing officer 

to determine the relevancy and admissibility, 

in light of the notice. 

The Courts have repeatedly held hearing notices adequate in 
such circumstances. E.g., Willapoint Oysters, Inc. v. Ewing, 


174 F. 24 676 (C.A. 9), certiorari denied, 338 U.S. 860; Pearson 


v. Walling, 138 F. 2d 655 (C.A. 8); United States v. Wrightwood 


Dairy Co., 127 F. 2d 907 (C.A. Tie 
Vv 

EVEN IF THE 1965 DIFFERENTIALS WERE INVALID, 

FAIRMONT IS NOT AUTOMATICALLY ENTITLED TO 

MONETARY REIMBURSEMENT. IN NO EVENT IS 

FAIRMONT ENTITLED TO ANY INJUNCTIVE RELIEF 

FROM THE PROVISIONS OF THE NEBRASKA-WESTERN 

TOWA ORDER PRESENTLY IN EFFECT, FOR IT FILED 

NO PETITION UNDER 7 U.S.C. 608¢(15) (A) 

ATTACKING THE SECRETARY'S 1968 DECISION. 

Were this Court to hold the zone pricing provision of the 

1965 Order invalid, the relief available to Fairmont would be 
problematical. Fairmont states that the Secretary should be 
required to refund "overpayments" made by Fairmont "as a result 
of the unlawful provisions of the Order." It is hard to quarrel 
with that generalization; however, it is doubtful, even if the 
disputed provision is invalid, that there have been overpayments. 
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Apparently Fairmont assumes that all amounts paid by it above 
the Eastern Zone price were "overpayments": But that view is 
premised on the further unwarranted assumption that, had the 
Secretary known that he could not employ the zone pricing, he 
would have set a single Class I price for the Order at the 
Eastern Zone price, rather than the Central Zone or Western Zone 


price. 


A strong probability is that the Secretary would have chosen 


a single Order price higher than the 1965 Eastern Zone price; 
perhaps at the Central Zone price (i.e., $.15 more per hundred- 
weight). While what would have happened is necessarily somewhat 
conjectural, since this is a statute expressly designed to shore 
up producer prices, it is fair to assume that the Secretary would 
not have taken the lowest possible price. 

If, contrary to our contentions, the disputed provision is 
held invalid, a court of equity, or the Secretary on remand, 
might appropriately take these steps in deciding what "relief" 
would be available to Fairmont: (1) assume that the Central 
zone price would have prevailed; and (2) allow Fairmont to 
recover $.25 per hundredweight for Western Zone deliveries 
during the relevant period (1965-1968) and require it to pay 
into the producer settlement pool, $.15 per hundredweight for 


ae Supreme Cour ecisions Leni Valley Coop. Farmers 
0 U.S. 76, 99, and United States v. 


> Gee States 3 .S. 2 > 
ore 307 U 133; >» suggest that a remand to the Secretary 
outa e Se ee oa in such circumstances. 


for Eastern zone deliveries during that period, If, as we 
suspect, the greatest volume of Fairmont's deliveries was in the 


Eastern zone, then the proper "relief" if the contested provision 


were invalidated would be an Order requiring Fairmont to pay the 


appropriate amount into the producer settlement fund, for the 
benefit of all the producers under the Order who were underpaid. 
In no event is Fairmont entitled to injunctive relief 

against provisions of the Nebraska-Western Iowa Order currently 
in effect. Fairmont did not file a petition under § 8c(15)(A) 
of the Act, 7 U.S.C. 608c(15)(A), attacking the provisions as 
amended in 1968, The procedures of § 8c(15) for petitioning 
the Secretary, and for district court review of denial of peti- 
tions, are exclusive, and must be followed by a handler which 
desires relief from "any such Order or any provision of any such 
Order or any obligation imposed in connection therewith..." 
United States v. Ruzicka, 329 U.S. 287, 291, 295. If Fairmont 
had desired relief from the Order now in effect it was therefore 
obliged to invoke the statutory procedures. 

Two possible alternatives should be noted. First, since 
Fairmont seems to be of the view that a differential running 
in the other direction (e.g., with the highest price paid in 
the East) would have been permissible, its right to recovery or 
obligation to make payment might be measured by assuming (for these 
purposes only) that the proper price was a $.40 differential in 
the East, $.15 differential in the Central zone, and nothing in 
the West, Since those are the costs of transporting milk between 
the zones. Or, if relief is formulated on a quantum meruit basis, 
Fairmont seemingly should receive nothing and pay nothing, since 
the Secretary's pricing coincided with the location value of the 


milk, calculated by adding the transportation cost to the 
Minnesota-Wisconsin prices. 
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The 1968 provisions were based upon a new administrative 
record, after new hearings. Not only was the Nebraska-Western 
Iowa Order extended, but the zones were Substantially changed 
(33 Fed. Reg. 3532,3536-37). The amended order also had to be approved 
in a new producer referendum under § 8e(19) of the Act, 7 U.S.C. 
608c(19). See 33 Fed. Reg. 6057 . For these reasons, Fairmont 
cannot rely on the present action under § 8c(15), challenging 
the Judicial Officer's decision sustaining the validity of the 
1965 amendments to the Order, as a basis for relief from the 
amended provisions currently in effect, even if some of the 
issues would be the same in a challenge to the current provision. 

if Fairmont wished relief from the 1968 provision, it plainly 
had to institute a proceeding under § 8c(15) (A). If it was un- 
successful, then there would be a full administrative record for 
the courts to review, based upon the Secretary's most recent 
explanation for his actions, and the Judicial Officer's account 
of the present economic basis for the current provisions. No 
such record is before this Court. 

Accordingly, the only matters with which this legal action 
is or can be concerned, are (1) the validity of the 1965 provi- 
sions and (2) if those provisions were invalid, the formulation 
of appropriate relief either compensating Fairmont for overpay- 


ments, if any, or requiring it to pay into the producer 


settlement fund as the result of underpayments on milk deliveries 


between the effective dates of the 1965 amendments and 1968 
amendments. 
CONCLUSION 
For the foregoing reasons, the judgment of the district 
court should be affirmed. 
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I 


THE ZONE PRICE DIFFERENTIALS PROMULGATED BY THE 
SECRETARY ARE NOT "LOCATION" ADJUSTMENTS. 


The Government's brief misconstrues the teeaions adjustment 
provisions of section 8c(5)(A) of the Agricultural Marketing Agreement 
Act of 1937, 7 U.S.C. §608c(5)(A). Under the Government's view, the 
Secretary could establish different prices for every handler within a mar- 
keting area simply by declaring that such handler's price is based on the 
"locations at which delivery of milk" is made to that handler. Since no 
two handlers occupy the same physical location, this would permit as 


many price variations within a marketing area as there are handlers. 


"Such a lack of uniformity in prices paid by handlers" clearly contravenes 
the requirements of the Act. Brannan v. Stark, 342 U.S. 451, 463 (1952). 


Contrary to the Government's arguments, the qualifications set forth 


in Mr. Justice Harlan's opinion for the Supreme Court in the Zuber ae eee 


are applicable to “location" differentials as well as to "market" differentials. 
Justice Harlan's opinion explains that the Agricultural Marketing Agreement 
Act of 1937 does not contain a mandate "in broad and permissive terms," 
that Congress intended "to confine the boundaries of the Secretary's dele- 
gated authority," and that the Secretary does not have "broad dispensing 
power." (396 U.S. at 183) The Congressional purpose, the opinion states 
(396 U.S. at 183-184): 

“is further illumined by the character of the 

other statutory differentials for 'volume,' 

‘grade and quality,' ' location,' and 'produc- 

tion,' all of which compensate or reward the 

producer for providing an economic service of 

benefit to the handler." 

Justice Harlan's opinion does note that the Government abandoned 
its efforts to defend the "nearby" differential as a "location" adjustment 
and in the Supreme Court, was relying on the theory that the differential 
was a "market" adjustment. (396 U.S. at 180) Rejecting this theory, 


the opinion states (396 U.S. at 181-182): 


"The legislative history strongly suggests that 
‘market differentials,' as well as all the other 


1/ Zuber v. Allen, 396 U.S. 168 (1969), affirming 131 U.S. App. D.C. 
109, 402 F.2d 660 (1968). 


differentials, contemplated particular understood 
economic adjustments. The House Report, in dis- 
cussing the allowable adjustments characterizes the 
market differential as a payment over and above the 
transportation costs, i.e., a location differential, 
for delivery to the primary market. 13/ Thus farmers 
would share with handlers the savings from by- 
passing country-station processing and handling 
the milk only at the city plant." 


'13/ The market differential is a differential which 
is given to the producer to compensate him for de- 
livering his milk to a city market instead of a country 
plant. These differentials vary with the markets and 
cannot be qualified as a ‘location’ differential, be- 

cause of the fact that location is usually determined 

on the distance from a primary market whereas market 


an 2 / 


differentials are usually paid in secondary markets. —_— 


Moreover, the Government ignores the fact that in this Court, the 
Government did attempt to justify the differential in the Zuber case and in 
Blair v. Freeman (125 U.S. App. D.C. 207, 370 F.2d 229 (1966) ), as 
"location" adjustments. The fact that it abandoned this effort when Zuber 
reached the Supreme Court only serves to confirm the force of this Court's 


rejection of the Government's position. 


In Zuber, this Court stated that the location differential plainly "was 


designed to recognize differences in transportation costs only...." (131 
U.S. App. D.C. at 121, 420 F.2d at 672) 
In Zuber, this Court also stated that "the purpose of establishing 


zone differentials is to achieve a high degree of uniformity in prices to all 


2-/ Quoting from H.R. Rep. No. 1241, 74th Cong., Ist Sess., 1935, at 10. 
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handlers f.o.b. the market for milk which is received from producers at 


plants located at various distances from the principal consumption area. 
To achieve this purpose, the zone differentials must closely reflect costs 
generally incurred in receiving milk at country plants and moving such milk 
to city plants." (131 U.S. App. D.C. at 122n; 402 F.2d at 673) 

In Blair, this Court stated that a permissible location adjustment 
"precisely reflective of the terms of the Act" is one under which the adjust- 
ment in the uniform minimum price "is related to proximity of the delivery to 
the core of the market area, with consequent savings in transportation costs." 
(125 U.S. App. D.C. at 212, 370 F.2d at 234) 

No effort is made by the Government to reconcile the position of the 
Secretary of Agriculture in this case with the views expressed by this Court 
in the Zuber and Blair cases. 

The Government's brief, while ignoring this Court's opinions in 
Zuber and Blair, does footnote the fact that a similar zone pricing scheme 
recently was held invalid by Chief Judge Harper in Sunny Hill Farms Dairy 
Co. v. Hardin, 307 F.Supp. 392 (E.D. Mo. 1969), appeal pending 8th Cir. 
No. 20201. Since the Department's decision in the Sunny Hill Farms Dairy 
Co. case (26 A.D. 201 (1967) ) was expressly relied upon by the Judicial 
Officer in this case, and since the rationale for both Orders is the same, 
some further discussion of Chief Judge Harper's decision is appropriate. 

In the Sunny Hill case (as in this case), the territory subject toa 


Milk Order area was expanded, the expanded territory was divided into two 


zones, anda 15 cent price differential was provided for milk delivered to 


handlers in one of the zones over milk delivered to handlers in the other 
zone. The same objections were raised against the Order by Sunny Hill as 
were raised against the Order in this case by Fairmont and the Judicial 
Officer dismissed these objections on the same grounds as those on which 
he rested his decision in dismissing Fairmont's petition in this case. 
Chief Judge Harper, basing his decision largely on the reasoning of 
this Court in Zuber, held that the zone price differential was invalid and 
could not be justified as a location differential. In view of the Govern- 
ment's suggestion that Fairmont's arguments in this case are "strained" 
and the Judicial Officer's difficulty in comprehending Fairmont's complaints, 
it may be helpful to quote some of the relevant portions of Chief Judge 
Harper's opinion: 
307 F. Supp. at 397: 
"(T]he [Department's] final decision of November Sth 
is primarily designed to properly align the St. Louis 
marketing area and areas to the south and to account 
for the fact that before regulation Sunny Hill had paid 
producers about 15 cents per hundredweight above the 
minimum price. 
"Zuber v. Allen, 131 U.S. App. D.C. 109, 402 
F.2d 660, 672-673 (1967) defines the permissible dif- 
ferentials as follows: 
‘But the only "location" differential per- 
mitted by the Act is one for "the location at 
which delivery" of the milk is made to the 
handler. Plainly, this exception was designed 


to recognize differences in transportation 
costs only.' *** (p. 672) 


'*** The Committee Reports in respect of the 
1935 Act are explicit that "the market differ- 
ential is a differential which is given to the 

producer to compensate him for delivering his 
milk to a city market instead of toa country 

plant.' *** (p, 673.) 


‘The purpose of establishing zone dif- 
ferentials is to achieve a high degree of uni- 
formity in prices to all handlers f.o0.b. the 
market for milk which is received from pro- 
ducers at plants located at various distances 
from the principal consumption area. To 
achieve this purpose, the zone differentials 
must closely reflect costs generally incurred 
in receiving milk at country plants and moving 
such milk to city plants.' (Footnote 39, Danovicein 


307 F. Supp. at 397-398: 


“The Order in this case does not and cannot regulate 
sales in marketing areas governed by other marketing 
orders. If the handlers in southern markets are unduly 
disadvantaged, the southern market orders are appro- 
priate vehicles for correcting it. Each order's function 
is to regulate sales of milk within the marketing area 
governed by it. Sales within a marketing area of milk 
brought in from outside the area can be provided for by 
the order governing the area where the sales are made. 
See Lehigh Valley Coop v. United States, 370 U.S. 76, 
82 S.Ct. 1168, 8 L.Ed. 2d 345 (1962); Fitchett Bros. v. 
Freeman, 241 F. Supp. 181 (S.D.N.Y. 1965)." 


307 F. Supp. at 398: 


"This location differential is based upon the location 
at which the delivery of the milk is made to the Sunny 
Hill plant as required by the terms of Section 8¢(5) (A) 
of the Act. But, as stated in Zuber, Supra, 402 F.2d 
at 672: ‘Plainly, this exception was designed to rec- 
ognize, differences in transportation costs only.’ In 
this connection there is no evidence in the record to 
support the differential. There is no evidence as to 
the transportation costs of producers who deliver milk 


to Sunny Hill's plant or producers who deliver milk to 
other plants in the St. Louis area. And nothing in the 
Order or the final decision of November Sth indicates 
that the differential was in recognition of differences 
in transportation costs. The 15 cent differential can- 
not stand as a location differential." 


307 F. Supp. at 399: 

"As a matter of fact, under the Order, producers in 
Cape Girardeau county delivering milk to handlers 
located in St. Louis and suburban St. Louis are not 
receiving a differential to compensate them for the 
added cost of moving the milk from more distant points 
to a city market. Rather, Sunny Hill's producers are 
being compensated while delivering to a country plant 
instead of to a city market - the reverse of the stated 
object of the market differential. The differential 
cannot be sustained as a market differential." 

The Government's further suggestion that no economic justification 
was offered for the differential payments in Zuber is belied by the lengthy 
discussions of the Secretary's economic arguments in the Zuber opinions 
of both the Supreme Court and this Court. The problem in Zuber was that 
the economic iustification which was offered by the Secretary was incon- 


sistent with the economic justification required by the Act, and that is the 


same situation which confronts the Secretary in this case. 


In this case, as in the Zuber, Blair and Sunny Hill cases, the dif- 


ferentials are not "designed to recognize differences in transportation 
costs only"; do not "achieve a high degree of uniformity in prices to all 
handlers f.o.b. the market for milk which is received from producers at 


plants located at various distances from the principal consumption area"; 


do not "closely reflect costs generally incurred in receiving milk at 


country plants and moving such milk to city plants"; and are not "related to 


proximity of the delivery to the core of the market area, with consequent 


savings in transshipment costs." 

Under these circumstances, the Government cannot demonstrate that 
the zone price provisions of this Amended Order are location adjustments. 
Indeed, it is clear even from the Government's brief that these prices are 
discriminatory and that they cannot be reconciled with the requirements of 


the Act under existing judicial precedents. 


II 

THE ZONE PRICE DIFFERENTIALS DO NOT HAVE A RATIONAL 

BASIS AND ARE NOT SUPPORTED BY SUBSTANTIAL EVIDENCE. 

The Govemment's claim that the zone price differentials reflect the 
cost of moving milk to the Central and Western Zones of the marketing 
area from the surplus producing areas of Wisconsin and Minnesota is 
based on a distortion of the record and is misleading. This Order requires 
Fairmont to pay higher prices for all Class I milk it receives at its plants 
in the Central and Western Zones. Virtually all of this milk is obtained 
by Fairmont from local producers and none of it is obtained by Fairmont 
from the surplus producing areas of Wisconsin and Minnesota. In view 
of these facts, what we have here is an arbitrary scheme which prices 
Fairmont's milk "as if" it were being transported from Minnesota and 


Wisconsin when in fact no such transportation is involved. 


The arbitrary nature of such artificial pricing systems was recognized 
by the Supreme Court in the Corn Products and Staley cases. In those 
cases, the companies involved adopted a system of delivered prices com- 
puted by adding to a base price a freight charge based in all cases on 
shipment from Chicago, even though shipment actually was made from 
Kansas City in the Corn Products case and from Decatur in the Staley 
case. The Supreme Court concluded that this pricing scheme was dis- 
criminatory and unlawful since it was based on "unearned" or "phantom" 
freight charges. Corn Products Refining Co. v. F.T.C., 324 U.S. 726, 

732 (1945); Federal Trade Commission v. Staley Mfg. Co., 324 U.S. 746, 
750-751 (1945). The situation in this case is even worse than in the 

Corn Products and Staley cases, since here Fairmont is charged with un- 
earned freight costs on milk which is not trans ported at all and even on 

milk which Fairmont transports and sells in the Eastern Zone of the marketing 
area. Such discriminatory pricing makes a shambles of the Secretary's duty 
to establish prices which are uniform as to all handlers in a marketing area, 


and has no rational basis under the Act. 


Also untenable is the Government's contention that zone pricing is 


justified in this case by the need to achieve price alignment with adjacent 
order areas. First of all, there is nothing in the Act which gives the 
Secretary authority to fix prices ina marketing area on the basis of con- 
ditions in other marketing areas. As explained in the Sunny Hills case, 


supra, (307 F. Supp. at 397): 


"The Order in this case does not and cannot regulate 
sales in marketing areas governed by other marketing 
orders. If the handlers in southern markets are unduly 
disadvantaged, the southern market orders are appro- 
priate vehicles for correcting it. Each order's function 
is to regulate sales of milk within the marketing area 
governed by it." 


See also, Hygeia Dairy Co. v. Freeman, 197 F. Supp. 876, 879 (D.C, 


Tex. 1961) (dictum), reversed on other grounds 326 F.2d 271, 274n (Sth 


Cir, 1964). 

Secondly, the record in this case revealed that the only substantial 
sales being made by Order 65 handlers into adjacent marketing areas were 
being made by the Coop and other handlers in the Eastern Zone, and not 
by handlers in the Central and Western Zones. In view of this record, 
there is no need to decide in this case whether and under what procedures 
the Secretary can establish prices in one marketing area on the basis of 
conditions in another marketing area. In this case, there simply is no 
rational basis for an Order which purports to align prices for only those 
handlers located in the zones who did not make substantial outside sales, 
while leaving unaffected the prices of handlers who did make such substan- 
tial outside sales. Even if some sanction for price alignment could be 
found in this Act, it could not conceivably authorize such patent discrim- 
ination among handlers within the same marketing area, 

Also without merit is the Government's contention that section 8c 
(11)(B) of the Act (7 U.S.C. §608c (11)(B) ) was intended to permit the 


Secretary to price milk "on a reas onably graduated basis across the area." 


This section of the Act simply excepts milk orders from the general require- 
ment that commodity orders be limited in their application to'the smallest 
practicable regional production or marketing areas. It does not suggest 
any basis for discriminatory prices in whatever production or marketing 
area the Secretary finds to be appropriate for a milk order. It does not in 
any way, expressly or impliedly, alter the detailed requirements of section 
8c(5) of the Act with respect to milk pricing. It does not in any way, ex- 
pressly or impliedly, alter the requirements of section 8c(18) of the Act 
that milk order prices reflect "economic conditions which affect market 
supply and demand for milk or its products in the marketing area to which 
the contemplated marketing agreement, order or amendment relates." The 
Government's interpretation of this section has no support in its terms and 
is completely inconsistent with the purpose of the Act. 


As explained in Fairmont's principal brief, the zone price differentials 


are not even denominated location differentials in the Order. Despite the 


Government's assertion that this is simply a matter of semantics, it is 
obvious that the differentials do not relate to the costs of transporting milk 
to the core of the marketing area and are not location differentials within 
the meaning of the Act. They are labelled class prices in the Order because 
that is what they are, but these prices are not uniform for the same grade 
and qualify of milk, which is what they must be to conform to the require- 


ments of the law. 


III 
THE ZONE PRICING PROVISIONS CONSTITUTE A PROHIBITED 
TRADE BARRIER, 
The Government asserts that Fairmont's contention that the zone 
Pricing is intended to keep Central and Western Zone handlers from selling 


milk outside their zones is not supported by any references to the record. 


We must assume that the Government has overlooked the testimony of 


Lee Herdina, Manager of the Black Hills Producers Association and Chet 
Davidson, Manager of the Denver Milk Producers Association, two of the 
Principal proponents of the Amended Order. Their testimony is set forth 
at length on pages 19-22 of Fairmont's Principal brief, As noted, Mr. 
Herdina expressly asked for the differential to prevent Fairmont and other 
affected handlers from Competing in his market "without penalty" (J.A. 122), 
The Government also glosses over the Department's own rejection of 
Previous attempts to establish zone price differentials in this marketing 
area on the ground that higher prices in the Central Zone would place 
Fairmont ata "competitive disadvantage" with respect to its sales in the 
Eastern Zone from its North Platte plant. (J.A. 42, 44-45) In refusing 
to adhere to these past decisions in this case, the Department, in effect, 
invited Fairmont to transfer its operations toa plant in the Eastern Zone. 
(J.A. 122) This acknowledgment that Fairmont may have to transfer its 
operations in order to continue making sales in the Eastern Zone in itself 


demonstrates that the zone pricing provisions are an economic "trade 


barrier" as that term is used in Lehigh Valley Coop v. United States, 


370 U.S. 76 (1962). 

The zone price differentials obviously were intended to Keep Fairmont 
out of adjacent marketing areas and to inhibit its sales in the Eastern 
Zone from its plant in the Central Zone. Such objectives are completely 
contrary to the purposes and terms of the Act and are sufficient reason in 


themselves for striking down these provisions of the Amended Order. 


IV 

FAIRMONT IS NOT PRECLUDED FROM OBJECTING TO THE 

DEPARTMENT'S UNFAIR PROCEDURES. 

Fairmont objected to the defects in the notice and hearing procedures 
in this case in the administrative proceedings before the Judicial Officer 
and in its complaint and has never waived its objections to the manner in 
which the Amended Order was promulgated. Indeed, although Fairmont's 
arguments were rejected, the issue was considered at length by the Judicial 
Officer in his decision. (J.A. 24-26) 

Fairmont was required to present its procedural objections ina timely 
fashion, and this it did by its petition for review in the administrative pro- 
ceeding. The Department was thereby fully apprised of the inadequacy of 
its notice and hearing procedures and given ample opportunity before this 
suit was filed to remedy the serious shortcomings which nares called to 


its attention. There is no requirement that every point be repeated in 


Support of every motion and Fairmont cannot be held to have waived its 
objections in the administrative proceedings because it relied on other 
grounds in its motion for summary judgment in the District Court. The 
procedural issues have been properly raised and the Government's attempt 


to preclude their consideration by the Court should be rejected. 


V 


FAIRMONT IS ENTITLED TO A REFUND OF ITS OVERPAYMENTS. 


There is nothing "problematical" about the relief to which Fairmont 
is entitled in this case. Prior to the Amended Order, Fairmont paid the 
same price for milk as all other handlers in the marketing area. Uniform 
prices prevailed throughout the area and there were no zone differentials. 
As a result of the Amended Order, Fairmont was forced to pay more than 
the uniform price by an amount equal to 15 cents for each 100 lbs. of milk 
it obtained at its North Platte plant and 40 cents for each 100 lbs. of milk 
it obtained at its Mitchell plant while it was able to continue operations 
there. Obviously, it is entitled toa refund of these excess payments to 
the producer settlement fund upon a determination that these differentials 


are unlawful. See Brannan v. Stark, 342 U.S. 451, 455n (1952); United 


States v. Lewes Dairy, Inc., 337 F.2d 827, 832-833 (3rd Cir. 1964), cert. 


denied 379 U.S. 1000. 
The Eastern Zone price is not the lowest possible price. It is the 


uniform price at which all milk was being obtained by handlers in the 


marketing area prior to the Amending Order. The zone price differentials 
are additional charges imposed on Fairmont by the challenged provisions 
of the Order. The Secretary cannot justly claim that payments unlaw- 
fully exacted from Fairmont as improper "location" adjustments may now 
be withheld from Fairmont because of the possibility that some other 


rationalization for their imposition can be devised. 


Moreover, it always has been understood that a full refund would 


be made to Fairmont in the event it established that the zone price dif- 
ferentials were invalid. As noted in Fairmont's principal brief, when this 
matter was before the Department, Fairmont filed an Application For Interim 
Relief requesting suspension of the challenged order provision “insofar as 
it requires payments of higher Class I prices in the Central and Western 
Zones over the Class I price in the Eastern Zone of the marketing area," 
or in the alternative, the escrowing of such payments. In opposing this 
application, the Government stated: 
"It should also be noted that under section 1065.71(g). 

a reserve fund is established and maintained under: 

the Order. This fund amounts to approximately $40,000 

each month.... Thus in the unlikely event that peti- 

tioner prevails in the section 608c(15)(A) proceeding, 

it can be reimbursed from this fund for amounts which 

it contends it should not have been required to pay." 
The Judicial Officer, in denying Fairmont's application, likewise observed 
"that the order itself contains a mechanism or reserve fund to protect 


petitioner against any damages that may be sustained due to payments into 


the producer-settlement fund should it prevail on the merits in this proceeding." 


Fairmont has adhered scrupulously to the requirements of the statute 
in seeking administrative and judicial relief against the Secretary's Order. 
See United States v. Ruzicka, 329 U.S. 287 (1946). There are no equitable 
reasons for denying it a full recovery of the overpayments. The Govern- 
ment's attempt at this stage in the proceeding to deprive Fairmont of the 


refund to which it is entitled is unfair and unjust and must be rejected. 
CONCLUSION 


Wherefore, on the basis of the foregoing and of the arguments set 
forth in Appellant's principal brief, it is submitted that the judgment of 
the District Court must be reversed with directions to award judgment to 


Fairmont for the relief prayed for in its complaint. 
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